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LETTER OF SUBMITTAL 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON PostaL OPERATIONS OF THE 
Commitrer oN Post Orrice anp Civit Service, 


August 26, 1969. 
Hon. Tom Murray, 


Chairman, Committee on Post Office and Civil Service, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuarrman: The Subcommittee on Postal Operations 
has conducted a study of obscene matter sent through the mail and 
herewith presents a report on its findings and recommendations 
together with a suggested program for community action in the 
crusade against obscenity. 

This report is an interim report which has been prepared for release 
at this time so that it might serve to arouse the public to the serious- 
ness of this problem and encourage communities to take effective 
action to fight the dealers of filth and smut. 

The subcommittee recommends that when Congress reconvenes for 
the second session of the 86th pa: oa the report be presented to 
the House of Representatives as a House report of the Committee on 
Post Office and Civil Service. 

With best wishes, I remain, 

Sincerely yours, 


Katuryn E. Granawan, Chairman, 
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OBSCENE MATTER SENT THROUGH THE MAIL 


INTRODUCTION 


The Subcommittee on Postal sink tes was appointed by the 
Committee on Post Office and Civil Service pursuant to House Resolu- 
tion 78 of the 86th Congress. The subcommittee is authorized and 
directed to conduct investigations and studies with respect to the use 
of the mail for the mailing of obscene matter. 

The subcommittee has concentrated its efforts in the 1st session of 
the 86th Congress on the use of the mails for sending obscene matter, 
which has become a nationwide problem of grave consequences. The 
great danger in this situation is the undoubted contribution which 
obscene literature makes to the growth of juvenile delinquency. 

One thing should be kept clearly in mind. This large-scale busi- 
ness has nothing to do with enhancing art or literature, but rather 
is conducted for the sole purpose of reaping profits. It has become 
a racket geared solely to making money without re to its effect 
on the welfare of our country. The attitude of the filth merchant is, 
anything for a buck—who cares about the harm that is caused by 
the flood of smut that is engulfing much of our Nation. 

In this fight against the dealers in filth and smut, it is not really 
the freedom of the individual publisher that is of concern. Rather 
it is the freedom of a few unscrupulous individuals to reap hu 
profits at the expense of the moral training of our youth that is the 
real issue at stake. The billion-dollar business in obscene and 
pornographic material, coupled with the untold millions made by 

e few unscrupulous movie producers and book publishers as an 
outgrowth of the trend toward loose portrayal of sex, has become the 
“golden calf” of our times—the sacrificial lambs, our youth. 

Hearings were held by our subcommittee in April and May 1959, 
at. which time the Honorable Arthur E. Summerfield, Postmaster 
General of the United States, and Mr. Herbert B. Warburton, General 
Counsel, and Mr. David H. Stephens, Chief Postal Inspector, Post 
Office Department, testified regarding the problem of enforcement of 
the law declaring obscene material to be nonmailable. Testimony as 
to the need for prohibiting the use of the mail for sending obscene 
matter was received from the Honorable O. K. Armstrong, former 
Member of Congress and legislative chairman of the Churchmen’s 
Commission for Decent Publications; John Cornelius Hayes, president- 
elect, National Council of Catholic Men, and professor of law, 
Loyola University; Dr. Carl F. Reuss, executive secretary, Board for 
Christian Social Action, American Lutheran Church; Mr. Clyde W. 
Taylor, secretary of public affairs, National Association of Evangeli- 
cals; Mrs. Harry Sizemore, past chairman, Northern Virginia Citizens 
for Decent Literature; Miss Sally Butler, director of legislation, Gen- 
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eral Federation of Women’s Clubs; and many others. Many Members 
of Congress also testified, indicating their full support of the program 
of our subcommittee. 

Hearings were held in July 1959, in Philadelphia, where the sub- 
committee was privileged to receive the testimony of Hon. Michael E. 
Musmanno, supreme court justice for the State of Pennsylvania; 
Hon. Victor i Blanc, district attorney, Philadelphia; Hon. Leon 
Sacks, chief of registration commission, re ——s Jewish War 
Veterans; Mrs. Walter A. Craig, chairman of the Philadelphia Citizens 
Committee Against Obscenity; Joseph F. Doyle, president of the 
Philadelphia chapter, Knights of Columbus; Milton A. pean 

resident of the Philadelphia Public Relations Association; Martin L. 

ountain, goapty commander of the Philadelphia American Legion; 
ey jee Ha: ox, commanding officer of the juvenile aid division 
Philadelphia Police Department; Dr. Nicholas G. Frignito, chief 
psychiatrist of the municipal court, Philadelphia; Peter Galante 
national judge advocate of the Catholic War Veterans of the United 
States ; Charles F. Gerhard, director of public relations for the National 
Council of Federation of American Citizens of German Descent; Rev. 
William Gray, pastor of the Bright Hope Baptist Church of Phila- 
delphia; Miss Virginia Howlett, staff member of the Health and 
Welfare Council, Philadelphia Thomas F. McDermott, chief, county 
detectives, Philadelphia; Mrs. John J. O’Shea, community repre- 
sentative from Chestnut Hill; Charles G. Noska, Sr., lay president of 
the Hungarian Catholic League of America; James C. N. Paul of the 
University of School, Dr. E, Preston 
Sharp, executive director of the Youth Study Center, Philadelphia; 
Mrs. Juanita Kidd Stout, chief of the appeals, pardons and paroles 
division in the district attorney’s office, Philadelphia; Harold K. 
Wood, U:S. attorney for the eastern district of Pennsylvania; and 
Rev. Theodore Strong Wray, pastor of the Wynnfield United 
Presbyterian Church, hiladely hia. 

The subcommittee has prepared this report as a result of what was 
seen and heard at these hearings because it is apparent that there 
is a need to arouse.the public to the seriousness of this problem. 
Also, as a result of these hearings, legislation has been introduced in 
Congress designed to help curb the mail-order pornography business— 
first, by giving the Post Office Department effective powers to prevent 
this abuse of the mails by administrative means, and second, by 
making the consequences of a conviction an effective deterrent to 
prevent further commissions of the crime of sending salacious material 
through the mail. This follows legislation enacted during the 85th 
Congress which helps to bring violators of the mailing statute to justice 
by authorizing their P tne gui in the judicial district in which their 
obscene material is delivered. Prior to that time prosecutions could 
ony: Pe brought in the district in which such materials were deposited 
in the mail. This, as well as the pending legislation, should be of hel 
to the Post Office Department in its diligent efforts to keep the mails 
free from salacious materials. 

During the course of the hearings held by the subcommittee, it 
was demonstrated that the circulation of obscene materials and its 
effect on our youth is broader than just that phase which relates to 
the use of the mails. In addition to keeping it out of the mails, 
there is the equally compelling problem of getting this dirt off of the 
newsstands. Here, its ready accessibility to our youth seems to 


them to indicate its acceptability and thereby to reflect falsely the 
moral standards of our society. The youth of our land are oe 
bombarded from all sides with a loose portrayal of sex that serves to 
-weaken the moral fiber of the future leaders of our Nation. 

One fact which was very adequately proven to the subcommittee— 
if any proof was necessary—is that there is a direct connection between 
recent increases in juvenile misbehavior and the reading of sordid 
literature. The conclusion that viewing this type of material will 
have detrimental effects upon the average youthful mind seems to 
admit of no doubt. Every year we are informed by Jaw enforcement 
authorities that lc crimes have increased in numbers and types 
over the year before. Pornography is not the only reason for this, of 
course, but that it is one of the contributing causes is sufficient 
reason for action being taken immediately to eliminate it in every 
way possible. 

he subcommittee believes that while existing State and local anti- 
obscenity laws should be strengthened and made more uniform 
throughout the country, they do, as a general rule, provide the means 
with which to prosecute smut peddlers. The chief difficulty in 
attempting to control obscenity by legal methods appears to lie not 
so much with the laws that are in existence as with the enforcement 
of those laws. However, greater uniformity of State statutes would 
serve to strengthen the efforts to apprehend the purveyors of filth 
and smut. 

_ The use of the U.S. mails for the wholesale promotion and conduct of 
mail-order business in cbscene and pornographic materials is a serious 
a that. should be of genuine concern to the citizens of our 

ation. The most vicious aspect of this matter is the fact that these 
purveyors of filth are aiming their products more and more at the 
youth of our land. It is estimated by the Postal Inspection Service 
that possibly 1 million children this year will receive solicitations for 
lewd and obscene material through the mails. The cooperation of 
citizens throughout the land is needed to effectively combat those 
who use the mails to distribute obscene matter. The Post Office 
Department is not permitted under the law to open or in any way 
restrict the distribution of first-class mail. The Department is unable 
to take action against the purveyors of filth and smut unless citizens 
to whose homes obscene material is mailed report the matter to postal 
Suggested program for community action in a crusade against obscenity 

Many citizens have written to members of the subcommittee in- 
dicating their concern and inquiring as to how they might unite with 
other decent-thinking citizens in their community to combat the 
dealers of filth and smut. In some communities citizens and orga - 
izations have already united in effective efforts to do this. The 
following suggested program for community action in a crusade 
against obscenity, which summarizes the highlights of these various 
community programs, is presented as a guide to those communities 
that wish to join in this worthwhile effort. 

1. Form a top policy committee with representation from all 
the churches and church organizations, civic and social organiza- 
tions, and veterans’ groups. Enlist the support of newspaper 
editors and managers of radio and television stations. There is a 
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need for citizens to be made aware of the facts relating to obscene 
matter sent through the mail and displayed on newsstands. 

2. wince. @ program which serves to point up this serious 
problem and provide a s ted plan of action. In this con- 
nection, discussion groups should be organized at which experts 
in this field can present the problem as they see it and ministers 
and other civic leaders can present their views. It is important 
to mobilize public opinion. Law enforcement against obscene 
literature, guided by this opinion, can be strengthened and en- 
eens It is important to crystallize what community stand- 

are. 

3. Form a speakers’ bureau which will help create an awareness 
of the problem by giving talks to various groups. The speakers 
should outline the problem and indicate how necessary it is that 
the public be interested. They should recommend that citizens 
support their law enforcement officials in actions taken against 
the filth peddlers. 

4. Urge parents to whose homes obscene material is mailed to 
take these two simple steps: . 

(1) Save all material received, including the envelope and 
all enclosures; and 

2) Report the matter immediately to the local postmaster 

and turn the material over to him, either in person or by mail. 

5. Let no opportunity go by that will dramatize the need for 
action. Encourage citizens to write letters to the editors and 
otherwise express their opinions regarding this problem. 

6. Appoint a committee to visit newsstand operators on an 
official basis and urge them to cooperate by removing objection- 
able magazines from their newsstands. 

7. Where necessary, campaign for new or “tighter” obscenity 
laws. It is important that local antiobscenity ordinances and 
State antiobscenity laws be adequate for law enforcement officers 
to effectively fight the dealers of filth and smut. In this connec- 
tion, urge adoption of a law based on the model statute developed 

the American Law Institute or the statutes of the State of 
ew York. 

8. Establish a “permanent” committee so as to prevent whirl- 
wind campaigns in which the disturbing elements go ‘“under- 
ground” until the storm is over, then when public attention has 
turned in other directions, come out and do business as usual. 
It should be recognized that past efforts of many national organiza- 


tions have been very effective in the campaign against obscenity. 
However, it is believed that even greater results can be obtained by the 
proper coordination of the efforts of such organizations on a nation- 
wide 


basis with programs of action of the thousands of local com- 


munities throughout our land. 


RECOMMENDATIONS 


Based on the findings of its study, the subcommittee recommends: 

1. That efforts be made in communities throughout the land 
along the lines outlined above in the subcommittee’s “Suggested 
Program for Community Action in a Crusade Against Obscenity,” 
to gentle the careless dissemination of obscene materials among 
our youth. 
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2. That national orsanizations lend their support to the cam- 
paign against obscenity by participation in this 
effort by their local chapters and 4 anning methods by which 
they may participate most effectively. 

3. That State governments consider adopting legislation to 
provide more effective and more uniform antiobscenity statutes 
and thereby strengthen efforts to apprehend purveyors of filth 
and smut. In this regard the statutes of the State of New York, 
as well as the American Law Institute Model Penal Code, with 
appropriate modifications, might serve as guides. It is further 
recommended that State legislative commissions be established 
to study the problems created by the spread of porno ey and 
obscene materials. The subcommittee has found that the 
greatest progress has been made in combating the effects of this 
traffic in those States, such as New York, Georgia, and other, 
that have established commissions of this type. 

4. That local governments consider adopting more effective 
ordinances to assist community efforts in combating the spread 
of obscenity among their youth. 

5. That the various branches of the publications and movie 
industries consider the establishment of programs of self-policing 
to prevent the overdramatization of sex as well as the di ina- 
tion of obscenity among our youth from within their channels 
and that those branches of such industries that have such pro- 

in existence apply them vigorously and conscientiously. 

6. That the Post Office Department continue to advise Con- 
gress concerning necessary changes in the law to prevent the 
mails from being abused by peddlers of obscene materials. 

The subcommittee believes that the seriousness of this problem 
which is facing our Nation today warrants serious consideration of 
these recommendations by all parties concerned. The nature and 
extent of the problem which exists r ing obscenity and pornog- 
raphy and other matters are disc in the following parts of this 
report. 


| | 
| 
| 


NATURE AND EXTENT OF THE PROBLEM 
Obscenity is big business 

It is clear from the evidence presented to the subeommittee that 
the traffic in obscene and pornographic literature is no longer a small 
operation limited to the backrooms of pool halls. It has become a 
lucrative business with wide sources of distribution. The subcom- 
mittee believes there are three basic reasons for the growing volume of 
indecent. matter in the mails, and on the newsstands. Firsi, the 
fantastic profits which can be derived with a relatively small capital 
outlay; second, the difficulty of prosecuting offenders, especially in the 
jurisdictions where most of the mail-order business in obscenity and 
pornography originates, and third, the fact that the average decent 
man or woman is entirely unaware of the nature and extent of this 
scourge. 
. Because of public unawareness of this creeping menace, the kind of 
filth with which this subcommittee is concerned, now appears in 
drugstores, supermarkets, and newsstands, readily accessible to our 
youth in addition to, the widespread distribution being made through 
the mail. Too often it stands indiscriminately on the magazine rack 
next to respectable family magazines dedicated to the improvement of 
the American home. 

The executive director of the Philadelphia Youth Study Center, 
stated.at our Philadelphia bearings that the boys with whom he comes 
in contact have— 

- yaised the question as to what is wrong with these magazines 

. dmasmuch ‘as you can purchase them in stores or at news- 

* ‘stands. Their reaction was that if the public permitted 
these things to be sold over the open counter, then there is 
nothing wrong with them. 


Margaret Culkin Banning wrote recently— 


By actual count, the trash and smut on the stands now have 
the advantage of numbers. More than 1,200 magazines, 
including comics, are being regularly distributed among re- 
tailers who handle periodicals. Of these, only 210 or so are 
magazines of healthy interest acceptable to discriminating 
readers. The rest are crime and love comics of low type 
fly-by-nights which usually fold after a few issues, and the 
salacious girly magazines. 

Speaking of the question, “Does our youth have access to this 
material,’ Inspector Fox of the Philadelphia Police Department 
gave the following examples: 

1. A few months ago a priest asked me to investigate we 


several of the young ae boys and girls of his paris 
received an introductory offer of a so-called spicy men’s 


magazine containing near-nude and suggestive poses, through 
the mail. The investigation resulted in an apologetic letter 


‘OBSCENE MATTER SENT THROUGH’ THE! MAIL 7 


to the effect that some unknown n had submitted the © 
names of the children as people who would be interested in 
iheir magazine. 

2. A few weeks ago while checking a bowling alley, I saw 
two boys, 13 and 14 years of age, poring over a small maga-. 
zine in the corner. A check revealed it as one of these 
magazines. The boys claimed it had been discarded by 
some unknown men bowlers and that they intended to take 
it home and show it to their friends at school. 

3. I’ve seen boys sitting in alleys perusing the sunbathing 
magazines. No one will ever make me believe they were 
studying how the rays of the sun develop healthy bodies. 

4. My men search all juveniles taken into custody. I wish 
I could lay before you the pile of obscene pictures nape out 
of magazines and valued as cherished possessions by these 
boys. We destroy them with a lecture—but many times this 
is “closing the barn door after the horse has been stolen.” 
The damage has been done. 


These materials are being produced cheaply and in tremendous 
bulk. In a single raid recently, conducted by the Postal Inspection 
Service in New York City, 17 tons of highly obscene printed and filmed 
materials were confiscated. Moreover, the producer of these materials 
had in his possession a mailing list of names and addresses of 100,000 
persons, including many high school students. During fiscal 1958, 
investigations conducted by the Post Office Department resulted in the 
arrest of gt cheno percent above the previous year, and this 
year they will increase substantially again, because pornography 
continues to grow. 

Difficultics in prosecuting violators resulting from liberal attitudes 
of courts and juries—particularly in certain metropolitan areas, 
notably Los Angeles and New York—have established. virtual sanc- 
tuaries allowing dealers in publications devoted exclusively to distorted 
sex to operate in defiance of the Post Office Department’s best efforts 
to bar their use of the mails or bring them to justice. 

The ace of the witnesses who appeared before the subcom- 
mittee during hearings conducted in Philadelphia gives, startling 
illustration of the nationwide traffic in pornography. 

Mr. Thomas F. McDermott, the chief of county » ae si in Phila- 
delphia, described that community’s unique attempt to bring to justice 
the producers of obscene materials operating from outside the State. 
Seven individuals doing business from Los Angeles were indicted by 
the Philadelphia grand jury in June 1958, for sending filthy literature 
into the Philadelphia area. The 7 defendants did business under 44 
separate trade names. Arrangements to execute the indictments were 
made between the district attorney’s offices in Philadelphia and Los 
Angeles. On the basis of the Philadelphia indictments the Los 
Angeles Police Department was able to obtain search and seizure 
warrants under the California law. 

On Saturday morning, June 28, 1958, Federal, State, county, and 
ay officers formed squads that arrested the seven men charged in the 
indictments and the places they were operating were searched. Asa 
result, seven truckloads of material weighing 10 tons were seized. 
These contained hundreds of thousands of brochures, more than 
one-half million envelopes, thousan“s of pictures and slides, and 
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hundreds of motion picture films. In addition, 135,000 addressograph 
lates and customer cards and over one-half million names on mailing 

— were found in the possession of these nationwide producers o 
th. 

Mrs. Juanita K. Stout, chief of the appeals, pardons and paroles 
division of the district attorney’s office in Philadelphia, in referring 
to these seven cases in her testimony before the committee, made the 
point that they— 

illustrate clearly the volume of mail-order business done 
by these filth merchants as well as the difficulties and costs 
with which a local law enforcement officer is confronted in 
his effort to maintain the moral standard of the community. 


The profits accruing to these purveyors of filth are enormous. Two 
years ago the Senate Subcommittee To Investigate Juvenile Delin- 
quency estimated that traffic in pornography at that time was running 
higher than $500 million a year. more recent estimate of the 
Citizens for Decent Literature, a group of private citizens which first 
organized in Cincinnati and gives promise of becoming a national 
agency to combat the 7 ree of indecent material, — the size of 

is enterprise at around $1 billion a year. Among the conclusions of 
the Senate subcommittee, it was found that: 


There were great numbers of debased and unscrupulous 
individuals who turned to this field to garner profits by 
appealing to warped personalities and youth with their lac 
of knowledge and curiosity. The tremendous profits de- 
rived from the sale of this material are also most attractive 
to members of the underworld, Such a lucrative traffic in 

rnography could not long escape the notice of the over- 
ords of vice and crime in the cities of America. As a result 
of our investigation there is no doubt on the part of the 
subcommittee that a very large percentage of the pornog- 
raphy produced in the United States reaches the hands of 


juveniles. 


The mounting t profits realized by smut peddlers make it possible for 
them to retain clever legal talent to defend them. The results are 
either acquittals, maall fines or short jail sentences. Short jail sen- 
tences mean little to the big promoters, some of whom have continued 
to operate during rare occasions of short pane confinement through 
associates and members of their own family, using assumed names. 


Types of obscene materials 

This material takes various forms. It may be classified into two 
categories, however, apoonaing to the degree of its vulgarity. The 
first is “hard core” pornography. This consists of depictions of acts 
of sexual intercourse or perversion. There is no question concerning 
the illegality of this type of material. It is, however, difficult to 
detect since the producers, knowing that it is clearly outside the law, 
distribute it only by surreptitious means. 

The second type is described as “borderline material.” It includes 
photographs, movies, slides, magazines, and articles which, though 
unfit for the indiscriminate mind of a child, cannot meet the definition 
of “hard-core” pornography. 
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The great problem existing today is with the borderline material. 
More specifically, it concerns-the flood of so-called girly magazines 
and others of the for-men-only type that have been aati ae on the 
newsstands which are devoted. exclusively to erotic writings and 
portraying the human body in wholly nude or seminude form. 

One type of picture magazine that raises difficult problems for law- 
enforcement officials is the ostensibly legitimate publications of certain 
cults, such as nudists. The U.S. Supreme Court, in a brief decision 
handed down in 1958, reversed a lower court holding that one of these 
magazines, Sunshine and Health, was so objectionable that the 
publishers were barred the use of the mail and denied second-class 
mailing privileges. As a result of the Supreme Court’s decision, it 
seems, magazines of this type are granted a special license to continue 
to print pictures which offend the public taste. 

he subcommittee would see less harm in publications of this sort 
if they were limited in their circulation to those individuals who 
practice nudism. There is evidence, however, that this is not the 
case. These magazines are finding their way to the newsstands where 
they will do as much damage to the morals of our youth as do the 
objectionable girly publications. Moreover, the subcommittee ques- 
tions the intent with which some of these publications are produced. 
The Honorable Victor H. Blane, district attorney of Philadelphia, 
stated to the subcommittee that his investigations indicate that many 
of the pictures contained in these magazines portray professional 
models rather than cultists, suggesting that these magazines are 
ag for purposes other than the promotion of a particular cult, 

ather, it seems that a wi.der audience is being sought under the 
cloak of the privileged posit'on granted these magazines by the U.S. 
Supreme Court. 

substantial bulk of this material is sadistic and masochistic in 
character, in that it pictures or describes whippings, beatings, bind 
and gagging, and torture. Included among these are the so-calle 
fetish magazines, While this might not come under the definition of 
pornography, there is substantial evidence suggesting that it may lead 
to perversion. 

n his testimony before the Senate Subcommittee To Investigate 
Juvenile Delinquency, Dr. Benjamin Karpman, chief psychotherapist 
of St. Elizabeths Hospital in Washington, D.C., suggested that this 
type of publication might be harmful to innocent minds in addition 
to those already perverted: 


* * * They are pornographic in the sense that they stimu- 
late the minds to abnormal sexual practices. at you 
speak of is what we psychiatrists know as sadism, masochism, 
fetishism, and so on. They are abnormal sexual practices 
* * * men who are sadists and masochistics usually get to- 
gether. The pornographic literature casts it broadly and 
widely and attracts people who would otherwise remain 
entirely innocent. 
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Use of mailing lists in 


~The committee is deeply concerned with the use of the mails to send 
obscene material to people, especially children, directly to their homes. 
~ The Postmaster General stated at our hearings that: 


Ruthless mail-order merchants of filth are violating the 
homes of the Nation in defiance of the National Government. 
They are callously dumping in the hands of our children, 
through our mailboxes at home, unordered lewd material as 
well as samples soliciting the sale of even more objectionable 
pictures, slides, films, and related filth. Unquestionably, 
these large, defiant barons of obscenity are contributing to 
the alarming increase in juvenile delinquency, as many noted 
authorities have publicly observed on repeated occasions. 

- Complaints, which are flooding the Post Office Department 
at the rate of at least 50,000 annually, come from leading 
clergymen, parent-teacher associations, high school principals, 
college presidents, newspaper editors, and alarmed parents by 
the thousands. 


It is well known that mailing lists are prepared by professionais to 
include the names of those who would logically be interested in certain 
specific areas, as for example, sports enthusiasts, stamp collectors, 
model plane builders, and gardeners. 

A common practice in the business of pornography is to use mail- 
ing lists through which children are sent these obscene materials—or 
““come-ons’”’—unordered. We are informed by the Post 

ce Department that the fact is well established that mailing lists 
have been compiled from the responses of children to innocent ads 
offering a model airplane or auto for a dime or a quarter. Shortly 
after the receipt of the airplane or auto, children have received from 
the same business address circulars of the most objectionable nature, 
suggesting that they purchase nude pictures, slides, and related ma- 
terial. Pen pal and lonely hearts clubs serve as another easy source of 
names used by the compilers of mailing lists for the distribution of 
obscene material. 

Harold K. Woods, U.S. attorney for the eastern district of Pennsyl- 
vania, described the technique of the mailing list operators as follows: 


* * * These listmakers print the names so acquired on 
hundreds of perforated gummed labels, and later sell these 
lists indiscriminately for as much as $30 for a thousand 
names. The obscenity peddlers scramble for these lists, 
recognizing that they are an enduring source of new business. 
As a result of this type of activity, the person who sought to 
purchase legitimately an item from ‘a purportedly legitimate 
source finds himself shortly thereafter the target of a flood of 
obscenity and filth in the form of books, photographs, ad- 
magazines, pamphlets, other written 
material. 


Sometimes the purveyors who solicit by mail openly flaunt the 
authority of the law by capitalizing on the fact that legal action has 
been taken against them. 
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For example, a Philadelphia doctor forwarded to the subcommittee 
a letter he had received marked “Personal” which, to his shocked sur- 


prise contained the following message: 


The censors say we have blown the lid off and may have 
stepped out of bounds. Because of this situation, it may 
become necessary to destroy our negatives. We, therefore, 

e you to order immediately. 

hese films, slides, and photos of completely NUDE artist 
models are guaranteed to be the hottest, most tantalizing 
and SEXational collection of “impossible to get” merchan- 
dise you have ever had the pleasure of viewing. 
einen of the torrid quality of this eee it may 

come necessary at no extra cost to you to ship your order 

by means other than the U.S. Post Office. 4? 

WE GUARANTEE THAT THE CLAIMS MADE 
REGARDING THESE ART NUDES FILMS, PHOTOS, 
AND SLIDES ARE ABSOLUTELY TRUE!! 

(Signed) 
P.S.—This notice is only for the attention of our preferred 


customer. Please do not pass it on to your friends. After 
you have placed your order, please destroy this letter. 


Another example is a flier which read: 


LOOK!!! READ!!! HURRY!!! 


Films described in my enclosed letter are, according to a 
complaint just issued by a Solicitor of the Post Office De- 
partment: 


“OF AN OBSCENE, LEWD, AND LASCIVIOUS 


NATURE” 
I intend to contest this action. But—IF YOU WANT 
THESE MOST UNUSUAL MOVIES... . ORDER 


NOW. Don’t wait. Don’t miss these. 
Send your order NOW with REMITTANCE. (NoC.O.D.’s) 


Positively NO RISK INVOLVED. 


I hereby GUARANTEE delivery on all orders received, 
or refund of entire remittance received IN FULL. 


Jerome J. Keating, vice president of the National Association of 
Letter Carriers, in a statement submitted to the subcommittee, 
illustrated the frustration experienced by postal employees who are 
cuurtened to assist the c in obscenity that is sent through 
the mails. 
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The members of our organization are considerably dis- 
tressed to see the mail service being degraded by the type 
of mail that is being sent through t apes service by pur- 
veyors of pornographic literature. e highly commend 
this committee for holding hearings on this important subject 
and we commend the Postmaster General of the United States 
for carrying on a vigorous campaign to get this type of mail 
eliminated from the mails. 

This type of literature has a very bad effect on the young 
and, of course, it is to the young people that this mail is being 
directed. It is generally sent without being ordered and we 

_ pledge our organization to assist you in doing anything we 
can to help eliminate this insidious, vicious activity. 


As a result of recent testimony and publicity relative to the use of 
mailing lists for unlawful purposes, it is indicated some pamee tot 
brokers have become concerned that some of their lists may have been 
supplied unknowingly to dealers in obscenity. For instance, the 
Business Mail Foundation recently sent representatives to the Post 
Office Department to discuss the subject. The opinion was expressed 
by these representatives that dealers, if they make suitable inquiry 
and followup tests, can guard against the distribution of mailing lists 
for unlawful purposes, certainly the widespread distribution and sale 
of obscenity. 

The National Council of Mailing List Brokers is very much con- 
cerned with the abuse that has arisen regarding the use of mailin 
lists. The council has pledged its support to prevent misuse of mail- 
ing lists by peddlers of pornography. ‘The council’s letter to the 
chairman of the subcommittee dated July 15, 1959, follows: 


Hon. Katuryn E. Grananan, 

Chairman, House of Representatives Subcommittee on Postal 
Operations of the Committee on Post Office and Civil 
Service, Washington, D.C. 

Mapam CHarrMaNn: We want to congratulate you, the 
other members of the subcommittee, Postmaster General 
Summerfield, General Counsel Warburton, and Chief Inspec- 

- tor Stephens for bringing this whole subject of pornography 
= into the open and for your strenuous attack upon this 
evil. 

On Wednesday, July 8, a member of the National Council 
of Mailing List Brokers called on Chief Inspector Stephens 
in an effort to gain an understanding of the pornography 
problem. Mr. Stephens was very courteous and helpful in 

explaining the sobherh to him, and showed him an exhibit of 
pornography that has been gathered under Postmaster Gen- 
eral Summerfield’s direction. 

‘The council member was so shocked at this exhibit that an 
emergency meeting of the Council of Mailing List Brokers 

' “was called for the following day to decide on how we might 

support the campaign against porno 

" he National Council of Mailing Vist rokers was organ- 
ized in 1943 for the purpose of improving the ethical stand- 
ards for the trading in mailing lists between owners and users. 
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The members of the council handle the vast majority of 
mailing list rentals in the United States. Over the years the 
council has been a major factor in the improvement of the 
ethics and integrity of list handling. The council has con- 
stantly striven for high standards in direct mail, and every 
member has always refused to accept orders for mailings 
which he considered off color. 

The distribution of such lewd and obscene material has a 
debilitating effect upon family life in the entire country. 
The availability of this vicious material to children undoubt- 
edly contributes to the growth of juvenile delinquency. 
Every citizen, every businessman should cooperate with all 
levels of government to the end that pornography be stamped 
out. 

Your subcommittee may be certain that we will do col- 
lectively what individual members of the National Council 
of Mailing List Brokers have done in the past: make every 
effort to intercept and stop the dissemination through the 
mails of any pornographic matter. 

Feel free, Madam Chairman, to call upon us at any time 
if you have any suggestions as to how we might further assist 
your committee in its task of eliminating the distribution of 
pornography. 

Respectfully yours, 
Fruix R. Trrouer, 
President. 
Epitu Drey, Chairman. 
ArtHur Martin Kart, 
Chairman, Postal Committee. 


This phase of operations will receive continuing attention of the sub- 
committee. Under no circumstances should mailing lists containing 
children’s names ever be permitted to fall into the hands of the dealers 
of obscene and pornographic material. Parents of children whose 
names have been given to those who distribute obscene and porno- 
graphic material should report such instances to their postmaster so 
that such information may be passed on to the postal inspectors for 
appropriate action. 


Tie-in sales 


One of the practices used by the wholesale distributors of offensive 
Magazines in some areas of the country is to require newsstand oper- 
ators to accept a certain amount of them in order to get the better 
magazines on their stands. These so-called tie-in sales can be a 
powerful weapon in the hands of the smut dealers in forcing store 
proprietors, who otherwise would refuse to do so, to accept and display 
their wares. This appears to be unfair trade practice of the worst 
kind and possibly presents an area where further legislation could be 
developed. 

The following letter from a Methodist pastor was cited to the com- 
mittee by Rev. Robert Regan, Jr., director of legal affairs, General 
Board of Temperance of the Methodist Church: 


What recourse has the newsstand dealer when the distribu- 
tor insists on combined sales so that in order to get reputable 
magazines the dealer must also accept and display objection- 


| 
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able material? The local hotel manager here asked the dis- 
tributor not to leave objectionable trash and has been 
threatened with the loss of standard publications. The 
manager of the bus depot had the same trouble and no longer 
has any magazines to sell. 


There are indications, however, that the tie-in sales device can be 
resisted successfully, if the newsstand operators make an effort to do 
so. Mrs. Harry Sizemore, past chairman, Northern Virginia Citizens 
Council for Decent Literature, told the subcommittee that some of the 
druggists in her community had simply refused to put objectionable 
magazines on display and the following week they were taken away 
by the distributor along with all other unsold magazines. 


Obscenity benefits the Communists 


The committee does not believe it unreasonable to suspect that 
there is a connection between pornographic literature and subversive 
elements in this country. 

Allen C. Bradley of the Advocate, official publication of the Arch- 
diocese of Newark, N.J., in a statement presented to the subcommittee, 
wondered ‘just how much influence the Communist Party played in 

pore and distribution of this type of literature.”” He stated 
urther: 


The possibility of Communist influence was brought out in 
testimony just last year before a New York joint legislative 
committee. The possible connection was again referred to 
in the Foner hearings of 1956 before the Senate Internal 
Security Subcommittee. 

Used by a revolutionary organization in 1919, “Rules for 
Bringing About Revolution” state in part: “Corrupt the 
young, get them away from religion, get them interested in 
sex. ake them superficial and destroy their ruggedness.” 


In his statement before the subcommittee, Dr. Carl F. Reuss, 
executive secretary of the Board for Christian Social Action of the 
American Lutheran Church, declared that: 


It seems possible, indeed, that these interests catering to the 
warped, unbalanced, immature attitudes of many Americans 
toward sex can be used by the Communist conspiracy to 
undermine the foundations of our national life. Our ab- 
normal glorifying, commercializing, and even idolizing of 
physical sex, apart from its deeper and truer psychological, 
emotional, and spiritual meaning and without wholesome 
channels of expression, may be an American Achilles heel 
toward which a clever antagonist can direct his darts of 
destruction. 
Charles G. Koska, president of the Hungarian Catholic League of 
America, told the committee at its Philadelphia ray @ that the 
thousands of refugees entering this country with whom he had had 


the opportunity of talking are surprised at the amount of trash that is 
available on public stands and through the mails. He said— 
They pointed out that it was fed by the Communists to 
reduce morals over a period of time that sort of softens the 
people, and they certainly hope that we will clean our house 
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_ The committee believes that it is senseless to take the position that 
a reading diet of this type of trash is harmless. For it is also habit- 
forming. The report of the Senate Subcommittee To Investigate 
Juveuile Delinquency stated on this point: 


There is a peculiar resemblance to narcotics addiction in 
exposure of juveniles to pornography. There is the same 
pattern of progression. ce initiated into a knowledge of 
the unnatural, the impressionable young mind with the 
insatiable curiosity characteristic of those reaching for matu- 
rity inevitably hunts for something stronger, something with 
more “jolt,” something imparting a greater thrill. 

The dealer in pornography is acutely aware of this pro- 
gressive facet; his array of material to feed this growing hun- 
ger is carefully leouesal to the successive stages. Like the 
peddler of narcotics, his only interest is to insure that his 
customers are “hooked”; he knows that once they are 
“hooked” they will continue to pay and pay. 


The problem with respect to our youth is not a single exposure to 
such publications. It grows from repeated exposure—and from the 
invitation to exposure resulting from the fact that such publications 
are readily available and on display in places where children and 
adolescents are likely to congregate. Insidiously, and out of public 
indifference, its availability has moved from a dark side street into 
the most respectable neighborhoods and establishments in the com- 
—— implying its tacit acceptance as a part of normal community 

e 


The subcommittee feels that a great deal of good could be accom- 
plished by the reputable members of those industries that find their 
channels of communication being used for the overdramatization of 
sex as well as the distribution of obscene and Lior 6x aro materials 
that reach the hands of our youth. Codes of ethical conduct, such 
as those relating to comic books, have served to improve the accept- 
ability of such publications. At the same time little has been done 
to explore the possibilities of similar programs of self-restraint in other 
publication endeavors, most notably in the production and wholesale 
distribution of magazines. 

The subcommittee plans in the near future to study the feasibility 
of urging the establishment of such programs where they might be 
helpful in counteracting the increase in the production and distribu- 
tion of objectionable materials. This study will also include inquiry 
into the operation of existing industry codes to ascertain whether 
their declared high standards are being maintained in passing upon 
the moral quality of the materials that are currently being approved. 


EFFECTS OF OBSCENE LITERATURE ON JUVENILE 
BEHAVIOR 


The evidence that juvenile delinquency is sharply increasing with 
each Reg. that it is more commonly concerned with acts of violence, 
and that it is appearing in the suburbs as well as in the slums, is un- 
mistakable. In the 9-year period 1949 through 1957 the number of 
sepennenies before juvenile courts for delinquency increased 2 times, 
Ww. nly one-fourth. According 


e the child population increased by o 
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to a recent estimate of the Senate Subcommittee To Investigate 

Juvenile Delinquency, one out of every five boys in the 10-through-17 

age group has a delinquency record Gt the traffic violations heard b 

some courts are included). During the year 1957 over 600,000 chil- 

—_ in this age group appeared in juvenile courts throughout the 
ation. 

The committee is aware of the fact that there is some disagreement 
among some psychiatrists as to the effect of publications devoted to 
distorted sex, terror, sadism, and crime on juvenile delinquency. 
The Reverend Father Terrence J. nero whose statement at a 
recently conducted Symposium on the Case for Governmental Control 
of Obscene Publications at Loyola University Law School appears 
in the apenas: pointed out the weakness of the position taken 4 the 
pronis who claim that reading filthy material has no effect upon 

uman behavior: 


The no-effect-between-reading-and-conduct school not onl 
demands the use of empirical methods, but many of its ad- 
vocates require empirical-statistical evidence of controlled 
experiments. They call for evidence es by experi- 
ments which would require thousands of persons to be 
isolated from all erotic visual material over a number of 
years. And then their behavior pattern would have to be 
compared to that of a group of similar psychological makeup 
influenced by the same environmental factors, but subjecte 

to controlled exposure to obscenity. This demand by the 
men who know only one method is completely unrealistic. The 
practical difficulties of carrying out such experiments in our 
society are readily evident. If the demands of the empirical- 
statistical method were acceded to in other areas, many dis- 
ciplines would be impoverished. Under such requirements 
ps ren for example, would never have made the progress 
1t has made. 


J. Edgar Hoover, Director of the FBI, has pointed out that this is 
no time to hold a scholarly debate concerning the exact cause and 
effect relationship between obscenity and sex crimes. He stated in a 
recently published article— 


I say that we can no longer afford to wait for the answer. 
What we do know is that in an overwhelmingly large number 
of cases sex crime is associated with pornography. We know 
that sex criminals read it, are clearly influenced by it. 

I believe pornography is a major cause of sex violence. I 
believe that if we can eliminate the distribution of such items 
among impressionable school-age children, we shall greatly 
reduce our frightening sex crime rate. 


We believe that an examination of the type of publications with 
which we are concerned can only lead to the conclusion that the effect 
of filth of this type on the immature mind is demoralizing at best and 
at worst a contributing factor to degradation, crime and perversion. 
It ‘educates for evil,” undermining the moral foundation of our societ; 
and poisoning the minds of our youth. And we are impressed wit 
the fact that those people and organizations who place emphasis upon 
wholesome family life and a respect for law and order have no question 
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that this is the case. Witnesses appearing before our committee were 
overwhelmingly of the opinion that there is a direct connection between 
obscene and pornographic literature and juvenile delinquency. 
The chief neuropsychiatrist and sntationd director of the Philadelphia 
municipal court, Nicholas G. Frignito, M.D., whose position affords 
an unusual opportunity to study and evaluate the effects of obscenity 
and pornography on the conduct of youthful law violators told the 
subcommittee— 


Antisocial, delinquent, and criminal activity frequently 
results from sexual stimulation by pornography. This ab- 
normal sexual stimulation creates such a demand for expres- 
sion that gratification by vicarious means follows. Girls 
run away from their homes and become entangled in prosti- 
tution. Boys and young men who have difficulty resistin 
the undue sexual stimulation become sexually aggressive and 
generally incorrigible. The more vicious delinquent or psy-_ 
chopathic type may become an exhibitionist, a rapist, a 
sadist, a fetishist. He may commit such antisocial acts as 
arson, pyromania, kleptomania, which are often symbolic 
sexual acts. 

The Philadelphia municipal court has case histories in 
which sexual arousal from smutty books led to criminal be- 
havior from vicious assaults to homicide. Some of these 
children did not transgress sexually until they read suggestive 
‘stories and viewed lewd pictures of licentious magazines. 
In several instances these children were very young, varying 
in age from 9 to 14 years. The filthy ideas implanted in 
their immature minds impelled them to crime. 

Sexual stimulation by printed material does not always 
lead to crime, but it is alenve an inducement to impurity and 
in the more, suggestible individual leads to aberrant forms of 
sexual misconduct, incest, voyeurism, and narcissism. 

Our prisons, correctional institutions, and mental hospitals 
are jammed with many of the unfortunates who were prey to 
Restate anh Many may never recover their mental or 
baa es ealth. Others may never have freedom. 

— Pornography is an instrument for delinquency, it is an 
insidious threat to moral, mental, and physical health. It 
debases the true meaning and function of sex, it leads to ex- 
cessive eroticism, morbid preoccupation with sex, and it 
incites to immoral and antisocial activity. 

The purveyor of pornography is an immoral, corrupt, 
degenerate individual who completely disregards the harm 
he causes to public morality and decency. He is an anti- 
social, psychopathic criminal. The viciousness of his trade 
can be equaled to a pestilence. 


At the conclusion of his testimony, Dr. Frignito was asked whether 
he felt that other members of the psychiatric profession would agree 
with the conclusions he had expressed. He replied that he believed 
they would agree with his statement because most psychiatrists talk 
about, write about, and agree that many of our emotionally disturbed 
people are psychosexually disturbed and that the added factor of 
ltt 7 pornography makes the problem of controlling their actions 
much worse. 


| 
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The executive director of the Philadelphia Youth Study Center 
analyzed the effects of pornography on youth and stated that there 
is no question that pictures and stories emphasizing sex exert a strong 
influence on many adults and youth. The degree of negative impact 
of this material, he stated, depends on the type of background of the 

n. 

The executive secretary of public affairs of the National Associa- 
tions of Evangelicals testified that their commission on social action 
is convinced that pernparapnic literature does contribute to juvenile 
delinquency and that it is one of the main factors that triggers emo- 
tionally warped individuals into committing many of the sexcrimes 
reported throughout the Nation. 

. John Cornelius Hayes, president-elect of the National Council 
of Catholic Men, and professor of law at Loyola University in 
Chi , who conducted a S sium on the Case for Govern- 
mental Control of Obscene Pub ications in April of 1959, stated 
before the committee: 


The testimony we had at this s ium from persons far 
more expert than myself pee yes * * there was a 
connection between this type of material and juvenile 
delinquency * * * 

I have contact in the Chi Police Department, which 
assures me this also is true. I have a contact in the district 
attorney’s office in the northern district of Illinois which 
maintains that the investigations of that office and the 
postal department in Chicago—they all agree that this is so. 


Certainly one of the best informed groups on the effects of obscenity 
and pornography on juvenile delinquency are the juvenile court judges 
who come into direct contact with the juvenile delinquent himself, 
The following resolution, adopted by the National Council of Juvenile 
Court Judges, at their 1956 convention in Colorado Springs, dispels 
any doubt, in their minds, concerning the connection between salacious 
literature and the increase in juvenile crime. It reads: 


Whereas the National Council of Juvenile Court Judges 
are directly aware of the widespread distribution of certain 
so-called comic books and horror magazines, and other pub- 
lications depicting sadism, crime sex, and horror 
scenes in abnormal, salacious, and extreme forms and fre- 
quently containing advertisements for the sale of information 
on sex, vulgar pictures, and dangerous weapons, and 
_ Whereas there is a growing realization that such foul 
publications, through their distribution to children and youth 
and their extensive encouragement to read them, contribute 
to the breakdown of the moral sense in children which today 
is causing an increase in juvenile delinquency throughout the 
Nation and is often responsible for adult criminality; and 

Whereas the publication, sale, and availability of these 
destructive and deteriorating books and magazines and 
“comics” have become so prevalent in all parts of the 
Nation that their ong can no longer be ignored, ex- 
cused, or permitted by individuals charged with rearing, 


education, and protection of children and youth; and 
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Whereas the character of juvenile delinquency has changed 
as a consequence of the stimulation of these publications, 
being no longer the thoughtless, mischievous acts of children, 
but are reflected in acts of violence, armed robbery, rape, 
torture, and even homicide, which the vicious and vile 
publications conditioned the minds of our children; 

Whereas as judges of the juvenile court in America we daily 
see the tragic and pitiful consequences of the children 
appearing before us and are conscious of the menace to our 
children which results from these antisocial and vicious 
pictures and one materials: ‘Therefore, be it 

Resolved, That the National Council of Juvenile Court 
Judges urge that action be taken at local, State and Na- 
tional levels of government to curtail, prohibit, and outlaw 
the publication, dissemination, and distribution of so-called 
comics, horror magazines, and other publications depicting 
aforesaid objectionable features; and be it further 

Resolved, hat civic consciousness be aroused in all our 
communities through church, fraternal, civic, and business 
organizations to secure the voluntary cooperation of mer- 
chants, m é distributors, and associations, to place 
the value of youth above the financial gain resulting from 
dealing with and in lewd, harmful, and destructive publica- 
tions; be it further 

Resolved, That the press of America be solicited to aid in 
the development of public opinion that will help to stimu- 
late and gain support for constructive plans and programs 
to combat the evil herein denounced. 

Witness after witness, appearing before the committee representing 
women’s organizations, church groups, and Government officials, as 
well as public-spirited citizens from all walks of life attested to their 
conviction on this point. Religious leaders were unanimous in their 
position that printed filth definitely contributes to the corruption of 
our youth, 

The subcommittee was very much impressed with the views ex- 

ressed by these witnesses. It rests its case on the premise that 
ideas have consequences. If those ideas are good, if they are ex- 

ressed in the great literature which we cherish, they help to produce 
loniiek: responsible, and thoughtful citizens. If they are lewd, 
vicious, and distorted ideas, the consequences will be evil and the 
results a pollution of our thought supply. 


OBSCENITY AND THE LAW 
Federal law 


The jurisdiction of the Subcommittee on Postal Operations is 
limited to only one phase of the laws dealing with een This 
is the prohibition against sending obscene matter through the mail. 
The Federal law, in addition, declares it to be a felony: 

To import obscene materials; 

2) to deposit obscene materials with a common carrier for 
transportation in interstate or foreign commerce; 

(3) to broadcast obscene language by radio; and f 

(4) to transport obscene materials in interstate or foreign 
commerce for sale or distribution. 


44934—59——-4 
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The law prohibiting the sending of obscene matters through the 
mails dates from 1865. It was amended in significant detail during 
the 1958 session of Congress. Prior to its amendment, this statute 
could be used only to prosecute offenders in the Federal courts of the 
jurisdiction in which they deposited the materials in the mail. This 
aspect of the law war changed to provide that mailers of obscenity 
could be prosecuted in the Federal judicial districts in which obscene 
matters are delivered as well as those in which they are deposited. 
The purpose of this change was to make the purveyors of maptaphy 
answerable to the communities whose citizens are assaulted by their 
materials by means of the U.S. mail. 

The subcommittee received testimony during its hearings concerning 
the difficulties encountered by the Post Office Department in keeping 
the mails from being used to disseminate obscene materials. One of 
the statutory powers vested in the Postmaster General to do this is 
his authority to issue an “unlawful’’ order under which all of the mail 
addressed to the purveyor having to do with the pornographic ma- 
terial is returned to its senders. This is an effective weapon against 
the purveyors since it cuts them off from payments for their obscene 
materials. 

An‘ “unlawful’’ order may be issued, however, only after a quite 
lengthy administrative proceeding. An amendment to this statute 
in 1956 authorizes the Postmaster General to issue an interim im- 
pounding order, detaining the purveyor’s mail for a period up to 20 
days to give the Department an opportunity to complete the ad- 
ministrative procedure required to issue an “unlawful” order. Ex- 
perience has shown that this is not a sufficient period to complete such 
a 

n answer to the need for strengthening the Postmaster General’s 
hand in these cases, legislation was introduced by the chairman of the 
subcommittee, along with companion bills by several other Members 
of Congress, which was passed by the House of Representatives on 
September 1 of this year. : 

his legislation would make four major changes in an “unlawful” 
order proceeding: 

(1) The period of an interim impounding order would be. 
changed from 20 days to 45 days. ; 

(2) The standard for determining when an interim impounding 
order may be issued would be changed from one of necessity 
in enforcing an “unlawful’’ order to one of public interest. 

(3) A court would be authorized to grant a temporary re- 
straining order against the Postmaster General only if his action is 
arbitrary or capricious. 

(4) The purveyor against whose mail an “unlawful’’ order is 
issued would be given a statutory right of appeal to a United 

States court of appeals. 
Following and printed in full is a Post Office Department decision 
which illustrates many of the difficulties encountered by the Depart- 
ment in discharging its responsibility to keep obscene matter out of 
the mails. ; 

Post Office Department proceeding 

This proceeding is typical of those conducted by the Post Office 
Department under the authority of 18 U.S.C. 1461, the criminal 
obscenity statute, which also gives the Postmaster General authority 
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to withhold from dispatch mail matter which is obscene. This pub- 
lication was deposited for mailing at the post office in Chicago. The 
Postmaster entertained doubt as to its mailability and pursuant to 
the instructions of the postal manual submitted it to the General Coun- 
sel for a legal opinion. The General Counsel believing that it was non- 
mailable, filed a complaint under the mailability rules (24 F.R. 4026). 
A hearing was held in Chicago before a hearing examiner who rendered 
an initial decision finding the matter to be obscene. An appeal was 
taken to the judicial officer, an independent officer on the staff of the 
Postmaster General, who affirmed the decision of the hearing examiner. 
It is contemplated that the mailer will pounen the US. district court 
at Chicago to enjoin the nonmailability order of the Postmaster 
General. 
Post DEPARTMENT, 
Washington, D.C., August 12, 1959. 


P.O.D. Docket No. 1/150 


In the Matter of the Swe g yee That Big Table Magazine, Issue No. 1, 
2 ed 1959, Mailed by Big Table, Inc., 1816 N. Dearborn Street, 
icago, Ill., Is Nonmailable Under 18 U.S.C. 1461 


Appearances: Joel J. Sprayregen, Esq., 19 South La Salle, Chicago, 
IJ., for the mailer; Saul J. Mindel, Esq., and J. Carroll Schueler, Esq., 
for the complainant. ; 


DEPARTMENTAL DECISION 


The penises of Big Table deposited at the Chicago Post Office 
several hundred copies of its first issue on or about. March 18, 1959. 
Simultaneously with the mailing of the first issue the publisher made 
application for second class entry. The Postmaster at Chicago enter- 
tained doubt as to the mailability of the publication and transmitted 
a copy of it to the Director of the Division of Postal Services on 
April 3, 1959. The Director referred the matter to the General 
Counsel requesting a legal opinion as to its mailability. On April 24, 
the publisher, hereinafter referred to as the mailer, requested that if the 
matter was nonmailable that the hearing be held ‘‘preferably late May 
or early June.’ On April 30, 1959, a notice of hearing was sent from 
the General Counsel to the Postmaster at Chicago for service upon the 
mailer. The notice of hearing stated a belief that the matter was non- 
mailable under 18 U.S.C. 1461? but that the mailability rules were 
then in the process of revision and that a copy of these new rules 
would be sent to the mailer as soon as they were promulgated. Be- 
cause the mailer had listed two addresses on his application for second 
class entry some confusion resulted and the service was not. accom- 

lished until May. 14, 1959. Pursuant to.the mailer’s request, the 

earing was set for June 4, 1959, in Washington, D.C. The new rules 
were published on May 19, 1959, and sent to the mailer on May 22, 
1959. At the mailer’s request the place of hearing was changed to 
Chicago and this necessitated a continuance until June 23, 1959. 
The hearing was held and the Hearing Examiner rendered an Initial 
Decision finding that the magazine was obscene and filthy and thus 

1 The authority of the Post Office Department to so was upheld in Sunshine v. Summerfield 


249 F. 2d 114 (C.A.D.C., 1957), reversed curiam on other grounds 355 U.S. 372; Monart v. Christenberry, 
168 F. Supp. 164 (8.D.N. -Y., 1958); and Glanzman v. Christenberry (S.D.N.Y., unreported Dec. 24, 1958). 
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nonmailable. Exceptions were filed by the mailer and the complain 
ant replied on August 3, 1959. The exceptions are general in nature 
and will be considered in their broader context. 

The publication at issue is a paperback book of slightly lang size 
of the typical pocketbook. It is a quarterly publication selling for 
$1.00 per issue. The contents were originally scheduled for publica- 
tion in the Chicago Review, a literary quarterly of the University of 
Chicago, but because of the objection of Chancellor Lawrence A 
apn of the University of Chicago, to the publication of the ma- 
terial, the editors resigned and published Big Table. The contents 
consist of a novel by Jack Kerouac, ‘Old Angel Midnight,” two poems 
by Edward Dahlberg, ‘‘Ten Episodes from Naked Lunch” by Wil- 
liam S. Burroughs and three poems by Gregory Corso. The acme 
Counsel alleges that the first and third articles are obscene and filthy. 
No allegations are made as to the second and fourth. 

Testimony and letters were offered at the ee by the com- 
plainant and the mailer as to the li merit of the articles in ques- 
tion. The Hearing Examiner in his Initial Decision reviewed and 
pn the testimony of these critics, authors and editors and ap- 
pended excerpts from much of it. 

The witnesses differed both as to the merit of the articles and the 
reasons why they believe the publication either has merit or lacks 
merit. Most of the witnesses who expressed an opinion on the subject 

that the purpose of the writers was serious. Both of the alleged 
obscene and filthy articles are esoteric writings which are difficult to 
read since they are written in unintelligible lan e with very little 
connection in thought. Some of the words in the Kerouac story are 
merely jumbles of letters. Both pieces are by members of the San 
Francisco school of literature which sup y represents the work 
of the beat generation about which so much has been written. The 
Kerouac story concerns, as the title literally implies, an old angel 
named “Midnight” and uses the ‘“‘stream of consciousness” technique. 
It is, in the opinion of the critics, supposed to be a P cdeveyr against 
what, in the opinion of the author, is our depraved society. The 
Burroughs story is a portrayal of how the world looks through the eyes 
of a narcotic addict. 

The Supreme Court in Roth v. U.S., 354 U.S. 476 (1957), in uphold- 
ing the criminal obscenity statute, 0 Wg the definition of obscenity 
of the American Law Institute Model Penal Code Draft No. 6 as a 
restatement of the best existing definitions which had evolved through 
judicial opinions. It is that “a thing is obscene if, considered as a 
whole, its predominant appeal is to prurient interest, i.e., a shameful 
or morbid interest in nudity, sex or excretion and if it goes substan- 
tially beyond customary limits of a candor in description or repre- 
sentation of such matters.” In defining the word “prurient” the 
Institute states: 

“In specifying that the appeal must be to prurient interest, the 
proposed definition recognizes that there is a normal interest in sexual 
matters, for which it should be lawful to provide satisfaction through 
works of art as well as scientific and educational writings. e 
prurient interest is an exacerbated, morbid, or perverted interest 

wing out of the conflict between the universal sexual drive of the 
individual and equally universal social controls of sexual activity.” 
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In elaborating on the definition of obscenity the Institute said: 

“The proposed definition of- obscenity has three elements: (i) the 
material must appeal to prurient interest in sexual matters; (ii) that 
aspect of its appeal must predominate over other attractions or values 
in the wintebint and (iii) the appeal to prurient interest must be by 
description or representation going substantially beyond customary 
limits on free expression.” 

The Hearing Examiner decided that the articles did not appeal to 
prurient interest since they did not portray sex in an appealing 
manner. However, he concluded that the definition adopted by the 
Supreme Court and advocated by The American Law Institute did 
not require that the matter be sexually arousing to be obscene if it 
exceeded customary candor in the presentation of sexual matters. 
I do not believe the candor portion can be considered separately from 
the remainder of the definition. However, I concur in his conclusion 
that the matter is obscene but only because of the definition provided 
by the Institute of the word “prurient.” The articles portray sexual 
matters and subjects in a most exacerbated, morbid and perverted 
manner. The language used exceeds any four letter Anglo-Saxon 
words which may be ound in current contemporary novels. They 
discuss defecation, the genitals, sexual relations, perversions, and 
aberrations in the lowest type of language. I believe the publication 
to prurient interest. 

he mailer contends that if the matter at issue has even the slightest 
redeeming social my therm! it may not be found to be obscene. The 
ea Court in plinsky v. New Hampshire, 315 U.S. 568 (1942), 
said: 
“There are certain well-defined and narrowly limited classes of 
speech, the prevention and punishment of which have never been 
thought to raise any Constitutional problem. These include the 
lewd and obscene, the profane, the libelous, and the insulting or 
‘fighting’ words—those which by their very utterance inflict inju 
or tend to incite an immediate breach of the peace. It has been we 
observed that such utterances are no essential part of any e ition 
of ideas, and are of such slight social value as a step to truth that any 
benefit that may be derived from them is clearly outweighed by the 
social interest in order and morality.” 

Thus the Supreme Court seemingly recognized that if matter was 

found to be obscene it was of very slight social value and therefore it 
did not receive the constitutional protection. This seems consistent 
with what the Institute had to say as to the second element of the 
definition: 
_ “The second aspect of the recommended definition, requiring that 
appeal to prurient interest be the predominant appeal of the material, 
recognizes that a work of art or literature may contain elements of 
prurient interest, which, however, are subordinate to other positive 
values of the work. Policy as well as constitutional limitations enjoin 
us to safeguard freedom of expression by balancing artistic or other 
merits of a work against the alleged prurient appeal.’”’ 

‘While we give indirect effect to artistic merit, we would not favor a 
formulation that calls directly for an official determination that ma- 
terial has or has not sufficient artistic or other merit to outweigh its 
objectionable features.” 
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_“Our reasons for hesitating to relate the definition of obscenity 
directly to appraisal of artistic merit are as follows. In the first 
place, great artistry is not necessarily inconsistent with prurient 
appeal; consumme.te skill in execution might be the very thing which 
lends the work its powerful erotic appeal. In the second place, police- 
men, district attorneys, law judges, and jurors are poorl qualified as 
art critics; prosecution and conviction should ished as little as 

ossible on their appreciation of poem, painting, sculpture or dance. 

inally, we know that even professional critics differ widely in evalu- 
ating works of art and entertainment, and that tastes are constantly 
changing, so that art criticism introduces an undesirable element of 
uncertainty into the criminal law.”’ 

“Accordingly, we have refrained from making artistic or other 
merit a direct and independent issue in obscenity trials. On the 
other hand, it is obvious that the issue of ‘predominant appeal’ 
involves not only a jadgnpens that the material in question ice to 
prurient interest, but also a judgment that it has this characteristic 
more than any other. Thus consideration is invited to the question 
of what other appeal, if any, the material has. And in subsection 
(2)(c) we expressly provide for the admissibility of evidence as to 
artistic, literary, scientific, educational or other merits.” 

_. Thus the Institute did not intend that those of us who must pass on 
these questions be required to make an independent determination of 
literary merit. We are only required to determine what is dominant 
in the material. They recognized that professional critics differ 
widely and this is borne out by the testimony adduced at the hearing 
in this matter. Using the above standard on the publication in ques- 
tion, I conclude that it has the characteristic of appealing to prurient 
interests more than any other. 

As to the third element, that the description or the representation 

es substantially beyond customary limits of candor, I conclude that 
the “present orlsicel, point in the compromise between candor and 
shame at which the community has arrived here and now’’? is not 
such that tolerates material such as the Kerouac and Burroughs 
articles. The drafters of the Model Penal Code recognize that ‘‘our 
civilization tolerates much that experts or particular segments might 
regard as appealing primarily to prurient,” and concluded that those 
matters may be separated only by degree from the obscene “but the 
degree marks the difference between social approval or disapproval of 
sex portrayal.” Although much of the language in the articles is 
unintelligible to the average reader, it is hoked thal the words dealing 
Mar excretion and sex are most intelligible and explicit in their 
vulgarity. 

he second allegation of the complainant, that the matter is filthy, 
raises other questions. The Supreme Court in U.S. v. Limehouse, 
285 U.S. 424 (1932) held that the addition of the phrase ‘‘and every 
filthy” to the criminal statute added a new class of matter to the 
prohibition of the statute. The Court had held in Swearingen v. U.S., 
161 U.S. 446 (1896) that language which was coarse and vulgar was 
not necessarily obscene since it was not calculated to corrupt and 
debauch the minds and morals of those into whose hands it might fall. 
Mr. Justice Brandeis speaking for the majority of the Court in 
Limehouse said, 


3 U.S. v. Kennerley, 209 Fed 119, 121 (8.D.N.Y., 1913). 
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“The lower court failed to recognize that the amendment introduced 
not merely a worn, but a phrase. Disregarding the collocation of the 
words, it treated the amended clause as if it had read ‘obscene, lewd, 
lascivious, or filthy;’ and then, applying the doctrine of noscitur a 
sociis, gave to ‘filthy’ the meaning attributed in the Swearingen case 
to the words ‘obscene, lewd, or lascivious.’ Thus, the court emptied 
the amendment of all meaning. We think that it is a more natural 
reading of the clause to hold that by the amendment Congress added 
a new class of unmailable matter, the filthy.’ 

In Tyomies Publishing Company et al. v. U.S., 211 F.2d 385 (C.A. 

6, 1914), the Court said, ‘“By the term filthy is meant what it com- 
monly or ordinarily signifies; that which is nasty, dirty, vulgar, in- 
decent, and offensive to the moral senses morally depraving and 
debasing.”” Recently the Court of Appeals of the Ninth Circuit in 
Verner v. U.S., 183 p. 2d 184 (C.A. 9, 1950) recognized the distinction 
between obscene and filthy. 
.. While I believe the definition of obscenity of the American Law 
Institute is sufficiently broad to encompass the filthy, I am not cer- 
tain from the opinion of the Supreme Court in Roth whether the Court 
is adopting the interpretation which the Law Institute placed on its 
definition or merely the definition. Until this question is resolved I 
believe that the filthy is still a separate category of matter. I find 
that this publication is filthy as well as obscene. 

Some comment is warranted on the fact that. there is matter in 
this publication which the General Counsel does not allege to be 
obscene. It is unfortunate that this is included and must also be 
proscribed by the nonmailability ban. Most of the critics agreed 
that. the Dahlberg pieces were the best in the publication. How- 
ever, I believe that the two articles charged when considered together 
are the dominant part of the publication. Kerouac is generally con- 
sidered the dean of the beat generation authors... This, plus the fact 
that his is the lead article is in the publication, gives it more prominence 
than the others. . 

, Another point which deserves mention has been raised in this.and 
other proceedings. It is the question as to what extent an author 
of some repute is at liberty to use language which he might not be 
entitled to use had he not obtained such a reputation. It has been 
contended. by publishers and critics that an Ernest Hemingway or a 
James Joyce could not write obscene matter. Kerouac is, in the 
opinion of most critics, a gifted author. His works such as “On the 
Road” have been reviewed by competent literary critics and repu- 
table literary quarterlies and found to be of merit. But, does this 
give him carte blanche and place him above a law which is appli- 
cable to others? The fallacy of such a contention was pointed out 
recently by no less a critic of the application of the postal obscenit 
laws than the author of the celebrated opinion of the Court of Appe 

of the District of Columbia in Esquire * case, former Circuit Judge 
Thurman Arnold. In the brief for the appellant in the State of Ver- 
mont v. Verham News Corporation, Mr. Arnold, citing “An Unhur: ed 
View of Erotica” by Ginzburg, said: 

‘“‘But the literature of obscenity contains some of our greatest names. 
Mark Twain, whose dialogue called ‘1601’ is today widely but secretly 
circulated, wrote to a Cleveland librarian, ‘If there is a decent word 


3 Hannegan v. Esquire, 151 F. 2d 49, affd. 327 U.S. 146 (1946). 
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findable in it it is because I overlooked it.’ Great painters have lent 
their talents to producing erotic material so extreme that it had to be 
secretly circulated. Such names include Hogarth, Rowlandson, 
Aubrey Beardsley, Rubens, Rembrandt, Jan Steen, Michelangelo, 
ae Tintoretto, Titian, Boucher, and Rodin. In music Gilbert 
and Sullivan produced an obscene musical play called ‘The Sod’s 
Opera.’ Yet Sullivan was the man who wrote ‘Onward Christian 
Soldiers.’ The list could be extended indefinitely. One of the most 
widely read pornographic articles was written by Benjamin Franklin; 
another star in this galaxy was Eugene Field.” 

The mailer contends that the publication is designed for a select 
group of avant garde literati and his witnesses concede that the average 
reader would not get much out of the book. He admits however that 
he is interested in sales and the financial success of the publication 
and that the book is stocked in book stores and newsstands. While 
method of distribution may be a factor in this type of proceeding there 
is no indication that there is any control over the dissemination of the 
publication by either the publisher or the vendors. 

A similar contention is made as to the Burroughs article in that 
testimony was introduced from a psychologist who stated that the 
work would be of benefit to those who treat narcotics addicts. But 
there is no evidence that it is sold for those purposes. Had the same 
article appeared in a psychiatric medical journal a different situation 
would have been presented. 

The mailer contends that any idea no matter how expressed has 
the protection of the first amendment to the Constitution. If we 
muse on this just a bit we can see the fallacy of this argument for 
may not the manner of presentation of the idea be, as Judge Learned 
Hand said in Kennerley, supra, the difference “in the critical point 
in the compromise between candor and shame at which the com- 
munity may have arrived’’? 

How far may one when explaining or advocating nudism? 
Adultery? Homosexuality? Lesbianism? If indeed these are ideas 
which are protected by the first amendment, there must surely be 
some limitation on the manner of rr there them to the viewer or 
the reader. Certainly the Supreme Court in Roth and more recently 
in Kingsley International Picture Corporation v. The Regents of the 
University of the State of New York, decided June 23, 1959, did not 
intend to eliminate all restraints on expression. Kerouac has every 

ight to criticize society and Burroughs every right to re dope 

diction but it is my opinion that the right to express those ideas 

does not carry with it the constitutional right to express them in the 
manner which has been done in this publication. 

I conclude that Big Table I is obscene and filthy and thus non- 
mailable. The findings of fact of the ripe Soc py er in the Initial 
Decision are adopted and his decision is ed. The exceptions 
of the mailer are disallowed. The matter should be disposed of 
pursuant to Rule 14 of the Rules of Practice in Proceedings Relative 
to Mailability. 


(Signed) Charles D. Ablard, 
D. ABiarp, 
Judicial Officer. 
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State and local law 


Outside of the offenses mentioned above, the general authority to 
prohibit the distribution of pornography lies within the powers 
reserved to the States or, through them to the local governments. 

All of the States, including Alaska and Hawaii, have laws of state- 
wide application prohibiting the dealing in obscene or pornographic 
materials. 

State obscenity laws vary a great deal in detail, but under most of 
them a violation is only a misdemeanor, punishable by fines in 
relatively modest amounts, considering the enormous profits that are 

ained by smut peddlers, and imprisonment for rather short periods. 

or example, the Kentucky statute, which is typical of most of the 
State laws, makes conviction for an offense punishable by a fine of 
from $50 to $1,000, or imprisonment from 10 days to 1 year, or both. 
The Ohio antiobscenity law provides for the greatest penalty of all 
the State laws. There a conviction is punishable by a fine of from 
$200 to $2,000, or imprisonment up to 7 years, or both. 

The subcommittee believes that enforcement of State obscenity 
laws would be facilitated if there were greater uniformity in the 
provisions of the statutes of the various States with a general increase 
in their penalty provisions. To accomplish this purpose, it is recom- 
mended that the State legislatures consider adopting legislation alon 
the lines proposed in the American Law Institute’s Model Pe 
Code, section 207.10, which is mentioned below. 

The subcommittee believes that enforcement of State obscenity 
laws would be facil‘tated if there were greater uniformity in the pro- 
visions of the statutes of the various States with a general increase in 
their penalty provisions. We would commend to the State legisla- 
tures of the country the steps taken by the State of New York to 
strengthen its laws against obscenity. Largely as a result of the 
activities of the New York State Joint Legislative Committee Study- 
ing the Publication and Dissemination of Objectionable and Obscene 
Materials, the obscenity provisions of the New York Penal Code have 
been amended in recent years in several respects, including an increase 
in penalty provisions, the outlawing of tie-in sales, and authorizing 
the seizure and forfeiture of equipment used in producing or distribut- 
ing pornographic materials. In this regard the American Law Insti- 
tute Model Penal Code (see appendix, p. 54), with appropriate modi- 
fications, might also serve as a guide. 

Although the subcommittee has not undertaken to survey the field 
of municipal ordinances relating to obscenity, it is aware that a great 
number of communities have such ordinances in addition to the 
State laws. 

The subcommittee has also been informed of the important steps 
which have been taken recently in many cities to strengthen their 
ordinances, especially for the protection of children and youth azainst 
the evil effects of indecent publications. An example of one of these 
onenneP yen is the one adopted in Chicago in December of 1956, which 
r : 

* * * Tt shall be unlawful for any person to sell * * * 
exhibit, give away, or in any way furnish * * * to any per- 
son under the age of 17 years any * * * publication which, 
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considered as a whole, is obscene. Such an “obscene” * * * 
publication shall include any * * * publications which, con- 
sidered as a whole, has the dominant effect of substantially 
arousing sexual desires in persons under the age of 17 years, 
the probability of which effect is so great as to outweigh 
whatever artistic, literary, historical or other merits such 
* * * publication may possess. 
What is obscenity? 

The difficult problem facing the courts and law enforcement officials 
in dealing with many particular cases of violation of antiobscenity 
statutes is in determining just what type of material is encompassed 
by the term “obscene.” The Federal ais and most State and local 
provisions merely describe the prohibited materials as “‘obscene”’ along 
with a number of synonyms, such as “lewd,” “lascivious,” “indecent, 
etc. No attempt is made in most statu es to define these terms. 

In the absence of such statutory definitions, it has fallen upon the 
courts to adopt their own definitions. A significant advance in this 
area of the law was made by the U.S. Supreme Court in a decision it 
handed down June 24, 1957 (Roth v. United States, 354 U.S. 476). In 
its opinion in this case, the Supreme Court gave its 2 ett to a 
definition of obscenity for the first time, a definition which will be of 
great assistance in guiding Federal and State authorities who are 
responsible for enforcing antiobscenity laws. The test which the 
Court approved is: “whether to the average person, applying con- 
temporary community standards, the dominant theme of the material 
taken as a whole appeals to prurient interests.” 

The American Law Institute’s tentative draft, section 207.10, 
Model Penal Code, defines obscenity in the following terms which, 
the Supreme Court pointed out in the Roth decision, substantially 
reflects the meaning of the term “obscene” as developed by Anglo- 
American case law: 


A thing is obscene if, considered as a whole, its predominant 
appeal is to prurient interests, i.e., a shameful or morbid in- 
terest in nudity, sex, or excretion, and if it goes substantially 
beyond customary limits of candor in description or repre- 
sentation of such matters. 


The Supreme Court’s Roth decision is notable for another reason. 
The Court was faced with answering the specific question whether 
obscene utterances lie within the area of constitutionally protected 
freedom of speech and press under the Ist and 14th amendments. 
It had little difficulty in holding that they are not. The Court stated: 


All ideas having even the slightest redeeming social impor- 
tance—unorthodox ideas, controversial ideas, even ideas hate- 
ful to the provemne climate of opinion—have the full pro- 
tection of the guaranties, unless excludable because they en- 


croach upon the limited area of more important interests. 
But implicit in the history of the first amendment is the re- 
jection of obscenity as utterly without redeeming social 
importance. 


Difficulties of enforcement 
Obscenity cases are extremely difficult to prosecute. The gist of 
the crime is itself very technical. What is regarded as obscene in one 
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locality may not be deemed so in another, under the test laid down 
by the Supreme Court in the oth case. The contemporary standards 
of each community determine what is obscene. These are reflected 
through the views of juries and judges that are called upon to decide 
guilt or innocence in cases that are brought up for prosecution. For 
this reason it is proper and necessary for the citizens of each com- 
munity to support their law enforcement and prosecuting officials in 
bringing violators to trial. Community action will also have a bearing 
on the verdicts reached by the triers of the facts, the juries and judges, 
by making them aware of what their community’s standards are. 

Persons accused of violating antiobscenity statutes are usually quick 
to seek refuge for their defense in the constitutionally protected 
guarantee of freedom of the press. They would like to attach the 
censorship label to all of these laws. One thing that must be kept in 
mind when considering the publishers’ claim that their rights and 
freedoms are being infringed is that the parents of the communit 
have rights and freedoms too—to protect their children from the evil 
influences of salacious materials. 

Justice Michael A. Musmanno of the Supreme Court of Pennsyl- 
vania pointed out that the trend in recent judicial decisions to favor 
individual freedoms over the rights of society may have dire results. 
He said to the subcommittee: 


During late years there has developed an exaggerated sense 
of individual immunity which is not healthy for the Nation. 
Liberty is often confused with license and unrestrained free- 
dom for the few is becoming oppressive to the many. Society 
has the right to protect itself from those who, feeling no de- 
votion to God or country, would in the end destroy the 
structure of American democracy which is founded * * * on 
God’s order in the world. 

I know that there are those who profess abhorrence to the 
idea of censorship and yet there is scarcely a field of activity 
in modern day civilization in which the Government does 
not predetermine whether the citizen shall be allowed to 
consume the article which he has the right to purchase. The 
Government inspects food in order to assure the citizen it is 
free from infectious and contaminative substances; the Gov- 
ernment inspects medicines and pills to save the citizen from 
poisoning; the Government inspects water to filter out im- 
purities; the Government compels inspection of automobiles 
to save the citizen from faulty brakes or defective lights. 
The citizen accepts this type of regulation because it hel 
him to ward off disease, accident, and death. Why should 
he object to regulation which will preserve his moral health? 


ACTION AT THE COMMUNITY LEVEL 


The conscience of the community 

The subcommittee is convinced that only when an aroused and 
persistent community conscience has been established and takes 
action can we be certain that the dealers in printed filth will be 
thwarted in their devious design of getting their wares into the hands 
and minds of our youth. Certainly it is as important to the mental 
and spiritual health 


of each community to keep this filth off its news- 
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stands as it is important to its physical health to collect and impose 
of its garbage. It is not enough for the newsstand dealer to blame 
the distributor and for the distributor to transfer responsibility to the 
newsstand dealer. It is not enough to bring legal action in the courts 
or to write statutes into the law, important as these matters are. 
For, as Edmund Burke so wisely said, “All that is necessary for the 
triumph of evil is that good men do nothing.” 

Civil and church leaders in many cities and towns, large and small, 
throughout the country have already demonstrated the effectiveness 
of organized committees and groups in combating and cleaning up 
the traffic in filthy publications in their own communities. The 
newsstands present a problem which can best be combated by citizens 
in their own neighborhoods. In this way each community reserves 
Pane the right of setting standards which reflect its own moral 

imate. 

The basic question which each individual community must decide, 
then, is what its long-range standards of morality must be. For, as 
Cardinal Cushing of Boston has said, in urging people of all faiths to 
join law enforcement officials in a fight against obscene literature: 


The law points out the way toward virtuous living. It 
cannot itself compel people to be virtuous. No amount of 
legislation against indecent literature can be effective unless 
— in large numbers become convinced that indecent 
iterature is morally dangerous * * *, 


In his testimony before the subcommittee, Dr. Carl F. Reuss, 
executive secretary of the Board for Christian Social Action of the 
American Lutheran Church, also made the point that the best method 
of providing “needed protection without jeopardizing fundamental 
ic gar is to engender and preserve in the community those standards 
of wholesome living which instinctively reject those things which are 
vile and sordid. He said: 


No matter how “emancipated’”’ and modern persons may 
believe their views to be, the history of mankind demon- 
strates, at least to me, that the areas of sex, marriage, parent- 
hood, the sacredness ef human life, protection of person, 
property, name, reputation, and peace of mind, and the 
upholding of authority are so basic that they cannot be left 
to the vs dal of personal freedom, imagined emancipations 
from restraint and the dangers of license and anarchy. 
Sound, sensible proven customs and mores must control these 
areas of life. Self-seeking interests cannot be allowed to 
corrupt and degrade the quality of our social living under 
protections intended for nobler purposes. 


Communities in action 


Many communities throughout the land have accepted this chal- 
lenge. Moreover, action in one community inspires action in other 
communities and these shared experiences yield large rewards. __ 
~ In her testimony before the subcommittee, Mrs. Harry Sizemore 
adi! a detailed account of how a suburban community, Arlington, 

a., organized for effective action orm obscene matter available to 
its youth. She described how the Northern Virginia Citizens for De- 


cent Literature was started about 2 years ago in a small Presbyterian 
Church circle of people dissatisfied with the quality of magazines on 
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local newsstands. The first goal was simply to ask the owners of the 
newsstands “to look more carefully at what they were selling.” It 
was their conviction that an informed druggist would be as unwilling 
to sell magazines which might be harmful to the mind as he would be 
to sell drugs which would poison the body. Today, the group has the 
active support and cooperation of over 125 organizations, large and 
small, including civic groups, service clubs, parent-teachers associa- 
tions, and Protestant, Namen Catholic, and Jewish religious groups. 

The first step was to ask other organizations to “join in an effort 
to canvass the entire county.” Letters were sent to all church, service, 
civic, and school groups explaining the purpose of the organization. 
As the membership grew, research into the nature and extent of the 
community’s problem showed that the originators had been ‘‘com- 

letely unaware of how much of this stuff was on the newsstands and 

a obscene, if there be degrees of obscenity, these things were.” 

A large Committee on Standards was then established, composed of 
a cross-section of the member organizations, to develop criteria repre- 
senting the “average citizen applying contemporary communit 
standards.” These criteria were then approved by the entire organi- 
zation. Using this ‘‘measuring rod,”’ a list of some 50 magazines which 
should be removed from the newsstands was prepared. other com- 
mittee, with the purpose of ‘‘seeking voluntary cooperation” then dis- 
tributed the magazine lists and criteria to all newsstands in Arlington, 
requesting that offensive magazines be removed. They found the 
druggists very cooperative and concluded that— 


most of them had already tried to be discriminating, but the 
large number of magazines made it very difficult for a busy 
man to review everything on his newsstand. 


But a few stands, where the majority of objectionable magazines were 
found, refused to cooperate on the ground that they might as well con- 
tinue to sell because if they did not their business would simply move 
across the State line. 

Thus, it became clear that voluntary cooperation, by itself, was not 
enough. A legislative committee went to work to obtain stronger 
anti-obscenity laws at the local level, with the result that the Arlington 
County Board appointed a committee to study the problem locally and 
the recommendation was made that the State law be clarified and 
strengthened, with increased penalties. A coordinator was appointed 
to support other localities in working for a code for publishers similar 
to the code for comic book publishers established by the National 
Federation of Women’s Clubs. Meanwhile, the Committee on Stand- 
ards continues to check magazines periodically against its criteria to 
keep the list of objectionable magazines up to date. 

One of the most rewarding aspects of the hearings conducted by the 
subcommittee was the evidence that our willingness to take a stand 
encouraged citizen groups to stand forward and declare themselves. 
A most impressive witness during our hearings was Mrs. Edward C. 
Mazique, vice president of the Rock Creek East Neighborhood League, 
who, in a simple and sincere statement spoke of the problem of porno- 
graphic literature as it relates to the Negro community. She said: 


This problem has been extremely grave among Negroes 
and now that we know you are talking about it, we will con- 
fess that we have been embarrassed to present these facts 


i 
i 
| 


32 OBSCENE MATTER SENT THROUGH THE MAIL 


because it might be felt that we were absorbing an undue 
amount of obscene literature, but we are glad to note that we 
have established communication with the community at large 
and we trust that we will soon have the total community 
aroused. 


It is in this spirit of candor, courage, and community concern that 
good taste and morality will prevail. 

During our Philadelphia hearings we were pleased to be informed 
of the quiet but effective work being conducted in that large metro- 
politan community by the Philadelphia Citizens Committee Against 
Obscenity. Mrs. Walter A. Craig, the committee’s president, advised 
the subcommittee that the Philadelphia Citizens Committee Against 
Obscenity was organized 4 years ago. It is made up of 65 individuals 
representing the heads of various private organizations in the city 
of Philadelphia. One of the committee’s chief activities has been 
to alert the public to the menace of printed filth. To this end it has 
nite over 300 talks on the subject to groups who have requested 

em. 

At our hearings in Philadelphia, the Honorable Leon Sacks, chair- 
man of the State Veterans’ Commission of Pennsylvania, representing 
the Jewish War Veterans told of the discussions which he had had at 
the State convention of nine national organizations and of other organ- 
izations recognized by the State of Pennsylvania as genuine veterans’ 
organizations, all of whom have prepared or are preparing resolutions 
on the subject of obscene literature. 

A recent report of the New York (State) Joint Legislative Com- 
mittee Studying the Publication and Dissemination of Objectionable 
and Obscene Materials gives a heartening roundup of the kind of 
action at the community level which is underway in that State. 

In Syracuse, an Antiobscenity Vigilance Group was formed to 
“rid the newsstands of smutty magazines.’’ In Nassau County parents 
from four communities formed a Joint Committee for the Elimination 
of Indecent Literature, which collected magazines from West Nassau 
newsstands and took its complaints to the district attorney. In 
Suffolk County complaints from parents and civic groups led to a 
probe by the Huntington Town Juvenile Aid Bureau, and radio 
station WPAC joined in the drive against “lewd and indecent liter- 
ature.” In Saratoga Springs, the Holy Name Societies of St. Clem- 
ent’s and St. Peter’s Chure es and the Knights of Columbus carried 
on active campaigns, preparing stickers to be awarded to stores 
cooperating by removing objectionable publications. In Little Falls, 
a Citizens Committee for Decent Literature was organized on a 
permanent basis with some 75 representatives of local organizations 
participating. In Troy, the police make regular checks on news- 
Rene “to prevent the display and sale of obscene magazines” in 

at city. 

In New York City, the Committee of Religious Leaders of the City 
of New York, composed of 104 ministers, priests, and rabbis, in their 
concern with evidences of society’s failure to provide for the moral 
well-being of its citizens, and because the “tragic consequences to 
individual lives and to our community of this failure are reflected 
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daily in the reports of juvenile delinquency and adult crime” proposed 
that the following steps be taken: 


(a) Pornographic and salacious literature should be 
recognized for what it is—a social evil which is destructive of 
the values that are necessary for a wholesome and responsible 
social structure. 

(b) Magazine editors, publishers and distributors should be 
held strictly accountable for the quality of material found in 
their magazines. 

(c) Fuller support should be given to the agencies charged 
with the responsibility for enforcing the laws relating to dis- 
tribution of this material. 

(d) The public should be educated, informed and alerted to 
the danger inherent in pornographic and salacious publi- 
cations to provide a climate of opinion unfavorable to their 
dissemination. In this important phase of the effort, 
churches and synagogues will take the lead. 


One of the most successful and encouraging campaigns against 
obscenity is that conducted by the Citizens for Decent Literature. 
This organization, which was first established in Cincinnati, has local 
chapters in many communities in the State of Ohio and gives promise 
of becoming nationwide in operation in the near future. Cincinnati’s 
“Operation Newsstand” was based on the concept that a law can be 
effectively enforced only if it has the full support of the citizens of the 
community. The first step of the small group of business and pro- 
fessional men, led by Charles H. Keating, Jr., a young Cincinnati 
attorney, who assembled to clean up the newsstands was to volunteer 
to address any groups that would have them: P'TA’s, fra:ernal orders, 
women’s clubs. They found the audiences at first unbelieving, then 
shocked—and finally irate when they viewed samples of the kind of 
magazines “bought half an hour ago at a newsstand just around the 
corner.”” The aroused citizens were urged to write immediately to 
the police and local prosecutors pledging citizen support for the strict 
enforcement: of the city antiobscenity ordinance. This show of 
citizen support was the keystone of the Cincinnati experience. For, 
as the chief of police, Stanley R. Schrotel, explained, ‘‘Always before 
when we had made arrests on possession or sale of indecent literature, 
we’d been thrown out of court. The defense would turn up with a 
battery of high-priced legal talent and expert witnesses, while we’d 
stand there completely alone * * *. But then we started gettin 
mail from citizens asking what could be done and how they coul 
help us. And CDL promised they would get topnotch lawyers and 
witnesses for us. It was then we knew we could go back into the 
courtroom and win. We weren’t alone any more.”” Within 2 years, 
in courtrooms packed with interested citizens, eight convictions wer2 
obtained. Another key to the success of the CDL is the fact that 
the executive committee is a perpetual organization which continues 
to meet once a month to consolidate gains and guard against new 
inroads by the persistent peddlers of pornography. (See appendix 
for the full story of ‘Cincinnati v. Pornography.”’) 
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These examples of commendable and effective action by citizen 
groups to rid their newsstands of printed filth show that the task of 
stamping out wholesale pornography can be accomplished. They 
must not, however, serve to obscure the bleak picture in many other 
communities throughout the land. The subcommittee is convinced 
that one of the main reasons why this problem has grown to its 
present proportions is public indifference. 

Broad representation is important for effective community action 

Organizations to combat the circulation of pornographic literature 
among young people should be composed of people a hate firsthand 
knowledge of the problem and those who are in a position to do some- 
thing effective about it. The subcommittee believes that the repre- 
sentation of the following two pou is especially good in this respect 
and that they could serve as models for other communities planning 
to create a similar organization. 

Currently the members of the executive committee of Cincinnati’s 
Citizens for Decent Literature, Inc., include the archbishop of Cin- 
cinnati, the president of the Federated Civic Association, the head of 
the psychology department at the city’s university, two university 
presidents, the superintendent of schools and the superintendent of 
recreation, the president of the Central Labor Council, the executive 
secretary of the Council of Churches of Greater Cincinnati, the presi- 
dent of the Formica Corp., the chief of police, judges of the juvenile 
and the municipal court, and the U.S. postmaster. 

The Mayor’s Committee for Decency organized in Baltimore, Md., 
has representatives from the Protestant, Jewish, and Catholic faiths. 
and various veterans organizations. There is a newspaper editor, a 
law enforcement officer, a judge of the people’s court, and an official 
of the retail druggists’ association to represent the druggists from whose 
stands much of today’s periodical literature is available. The parent- 
teacher organization is represented, as well as the city’s department 
,~ education and the Catholic education department of the arch-. 

ocese. 

Local organizations can draw support from national organization 

The importance of community action has been recognized by many 
national, civic, and patriotic organizations. The American Legion, for 
example, adopted a resolution at its 1958 convention which reads: 


Whereas the newsstands of our Nation are flooded with 
obscene, lewd, and pernicious literature; and 

Whereas the American Legion, through its Child Welfare 
Commission, has long endeavored to alert the citizens of our 
country to the dangers of such publications; and 

Whereas J. Edgar Hoover, Director of the FBI, at the At- 
lantic City convention, September 16 to 19, 1957, stated that, 
“An aroused public opinion is needed to combat ‘muck mer- 
— ts’ who peddle obscenity to children as well as to adults’’; 
an 

Whereas a continued distribution of such literature will 
not only pare minds, give false concepts of moral stand- 
ards, and promote sexual crimes, but will so weaken our 


national strength that our enemies will accomplish from 
within what they could not accomplish from without: Now,,. 
therefore, be it 


Resolved, That the American Legion in convention as- 
sembled in Chicago, Ill., September 1-4, 1958, urge each 
local American Legion post to alert the community in which 
it serves of the dangers to our Nation and its citizens from 
the distribution of obscene, lewd, and pernicious literature 
and that local law enforcement officials be requested to file 
prosecutions against distributors and dealers of such litera- 
ture wherever such distribution is in violation of law; and 
be it further 

Resolved, That posts are urged to cooperate with other 
groups who are attempting to accomplish the intent of this 
resolution and the American Legion membership continue 
to cooperate with the Postmaster General in ridding the 
mails of obscene and indecent literature; and be it finally 

Resolved, That laws and/or codes be passed by the Congress 
of the United States of America to protect the general 
tase and youth of the Nation from the current distribution 
or sale in public and/or private bookstores and libraries of 
the said oe obscene books and literature through- 
out the Nation. 


The National Association of Postmasters of the United States 
presented for insertion in the record of the subcommittee’s hearin 
the following resolution adopted on January 21, 1958, by that organi- 
zation: 

Whereas the members of the executive committee of the 
National Association of Postmasters of the United States, 
representing 91 percent of the Nation’s postmasters, stron 
support the valiant efforts of Postmaster General Arthur E. 
Summerfield to prevent the distribution of obscene literature 
and pictures through the U.S. mails; and 

ereas postmasters by the nature of their duties realize 
the demoralizing effect this has on the youth of our Nation 
who are the victims of this growing cancerous and insidious 
oo smut perpetrated by unscrupulous persons: Therefore 


it 

Resolved, That we urge Congress to enact legislation that 
will prohibit and make it ill to distribute, through the 
U.S. mails or otherwise, all obscene literature and pictures 
under penalty of fine or imprisonment or both; be it further 

Resolved, That the National Association of Postmasters of 
the United States enlist the aid and support of all religious 
groups, parent-teachers, civic and service organizations and 
citizens everywhere to volunteer their help in eradicating 
obscenity in our Nation. 


The same kind of leadership and encouragement for action at the 
community level is provided by such national organizations as the 
Churchmen’s Commission for Decent Publications, an interdenomi- 
national organization, the General Federation of Women’s Clubs, the 
National Council of Catholic Men, the National Council of Catholic 
Women, the General Board of Temperance of the Methodist Church, 
the Board for Christian Social Action of the American Lutheran 
Church, the Parent-Teacher Association, the Rotary Club and other 
similar civic and religious organizations. 


| 
q 
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In a statement presented to the subcommittee, the president of the 
National Association of Special Delivery Messengers, pledged the 
support of its membership in the following words: 


We feel that the wide distribution of such material (inde- 
cent and pornographic) and its ready availability, especially 
to the youth of our country, constitutes a threat to the ve 
foundations of our Nation. Therefore, our membership wi 
support local campaigns organized to prevent the distribution 
and availability of such trash and filth. 


Dr. Carl F. Reuss, executive secretary of the Board for Christian 
Social Action of the American Lutheran Church, during his testimony, 
described the firm resolutions adopted by the Women’s Missionary 
Federation, in the official report of the church’s brotherhood, b 
the church’s Youth Board, and by the American Lutheran Chure 
convention. Especially noteworthy because it shows that young 
people themselves can share in a community crusade is the following 
resolution of the 13th International Luther League Convention, 
which brought some 4,000 of the church’s youth together at Cornell 
University in August 1958, which began: . 


Whereas teenagers of the United States and Canada are 
being exploited by the concerted effort of numerous pub- 
lishers of smutty and filthy publications, both in magazine 
and book form; and 
_ Whereas a powerful demonstration and expression of 
Luther League opinion against such unwholesome publica- 
tions has been in evidence among the delegates to the 13th 
International Luther League Convention: Therefore be it 

Resolved, That we initiate a twofold program which in- 
cludes education and action; and be it further 

Resolved, That the educational phase be an intensified pro- 

am by the International Education Committee to alert all 
ocal leaguers to the value and abundance of clean, decent 
literature in various forms (from convention minutes). 


Rev. Paul D. Martin, Jr., pastor of the Trinity Methodist Church 
of McLean, Va., presented the following recommendations of the 
Board of Social and Economie Relations for action at the community 
level, which were adopted by the Virginia Annual Conference of the 
Methodist Church meeting in Norfolk, Va., on June 9, 1959: 


Due to the rapid increase of production and distribution 
of this obscene literature, your board recommends that you: 
1. Make a personal survey of the newsstands in your com- 
munity to see what young people are reading. 
2. Organize a committee in your church to help arouse 
- interest to stop this traffic. 
3. Seek to persuade the distributors to remove objection- 
able material. 
4. Encourage your local civic clubs to launch an attack 
on this traffic. 
5. Send smutty literature and pictures that arrive in the 
- mail to your local postmaster or to the U.S. Postal Inspection 
Service in Washington, D.C. 
6. Work toward better laws, nationally and locally, and. 
support your public officials in their fight against filth. 
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7. See that-yotr thild receives a sound and sensible educa- 
tion in sex. 

8. Write and secure information on pornographic litera- 
ture. Such helps are available as: 

(a) Newsletter—Churchmen’s Commission for Decent 
Publications, 100 Western Union Building, 1405 G Street 
NW., Washington, D.C. 

(b) “Sickness in Society” by Ralph A. Cannon, 
Methodist Board of Temperance, 100 Maryland Ave- 
nue NE., Washington, D.C. 


Parents versus Pornography 


“What can I do about it?” This is the question usually asked by 
Lei in writing to the subcommittee about pornography in the 
mails, 

Our subcommittee recently received correspondence from a citizen 
in Flushing, N.Y., who said, ‘‘As a private citizen, I would be grateful 
for your advice on how to do my part.” The mother of three children 
wrote from Philadelphia, saying, ‘It’s 12:20 a.m. and I must still 
make formula for the youngest of my three children. But one can’t 
postpone forever any participation in the affairs of our Nation.” The 
parents of six children wrote from Peekskill, N.Y., “Please be assured 
that you can count on us for any assistance we can give you. When- 
ever the opportunity arises we inform others of your efforts and try 
to arouse interest and support for our cause.” Two parents from 
Boulder, Colo., wrote, ‘I’m sure parents all over America are behind 
i 100 percent in your fight against the peddlers of smut to children. 

think it is the most dangerous thing in our country today. It can 
wreck the home, * * *” 

Many such letters have been received by the subcommittee and 
approximately 50,000 letters are received annually by the Post Office 
Department complaining of the. pornographic literature deluging 
American homes via the mails. 

But how many more thousands of parents are there who have never 
complained to the Post Office Department or to their local law en- 
forcement officials about the ‘‘smutty’’ literature, films and pictures 
so easily available to their children and so flagrantly displayed at local 
newsstands? Perhaps many do not complain because of embarrass- 
ment; others because of indifference to, or ignorance of, the literature 
their children read. Until more parents are aware of the problem, 
until more of them ask, “What can I do about it?” we shall be a long 
way from successfully eradicating the presence of pornographic pollu- 
tion throughout our Nation. 

The State Literature Commission of Georgia, created in™*the 
January-February 1953 session of the Georgia General Assembly, in 
its most recent (1959) report cited public apathy and lack of under- 
standing of the growth in the traffic in pornography as a major reason 
for its spread. The report reads: 


Many of our citizens do not understand how this condition 
arose. How has such a, menace to our very existence as a 
wholesome, moral nation, grown to such great proportions? 

* * * . 

In our Nation, laws and enforcement of laws stem from 

the people. Through careful investigation, the Literature 
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Commission has found that the majority of laymen do not 
know, or do not realize the extent of this cancerous evil. 
many cases people are not aware that we face a problem in 
the growth of obscene materials. Usually it is only through 
a casual chance that a person will popes to pick up a piece 
of obscene material, and learn such filth is being offered for 
sale on the newsstands. 

In many cases the public’s attention is brought to focus 
after a crime in which the criminal is an avid reader of such 
filth, or in which the crime follows the actual content of a 
book or magazine. 

The parent who pauses to examine all of the magazines on sale at 
the corner tore or newsstand may be in for a shock. If he, 
then, looks inside some of them only briefly, his indignation will, the 
committee believes, prompt the kind of effective action at the local 
level which will bring results. 

One mother of two teenage girls in Coral Gables, Fla., found an 
answer. Happening upon a newsstand across the street from an 
elementary hoe in that city she studied its display. Shocked by 
the numerous magazines containing obscene pictures and reading 
matter, she went to Mrs. Conley Addington, the chairman of the 
Women’s Club’s education-citizenship committee. ‘Is this what our 
children are reading?” she asked. Mrs. Addington contacted the city’s 
juvenile officer and the chief of police. She mobilized her committee 
to study the nature and extent of the problem. Then they enlisted 
the ogg ak of the mayor, the city manager, the city attorney, the 
Better Business Bureau and the local newspaper, and formed the 
Coral Gables Decent Literature Council, representing 46 organizations. 
Under the pressure of a developing public opinion, agents of the whole- 
sale and retail newsstand distributors and their attorneys met with 
the council to plead that they were forced by their contracts to offer 
the newsstands a certain quota of questionable publications. The 
council, backed by legal opinion, countered ‘‘No contract is enforci- 
ble that requires a person to violate the law.” The distributors 
promised to drop all objectionable azines and books if the city 
authorities would compose a list of objectionable publications and 
present it with an official request that they be withdrawn. Most of 
the vendors stopped selling the trash. e few who did not were 
brought to trial. Their attorneys contended that it is impossible to 
define pornography. ‘Maybe so,” commented the judge, whose deci- 
sion was later upheld on appeal. ‘As for this court these items are 
ruled obscene, and in violation of the law.’”” The Coral Gables Decent 
Literature Council sponsored a strengthening amendment to the 
Florida antiobscenity law, which was approved in 1957. 

The subcommittee believes that parents, acting in a concerted man- 
ner, are not only performing a valuable community service but the 
are also upholding their inalienable rights as parents to protect their 
children from evil influences and to judge what is good and what is bad 
for them. The president of the Philadelphia Chapter, Knights of 
Columbus, made this very important point in his statement at the 
Philadelphia hearings, when he said: 


Our organization is comprised of cry | men who are raising 
families and are outstanding in civic affairs and their rights 


as citizens and parents should be protected. Their rights 
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include freedom from-.intrusive obscenity, freedom from 
blatant interference with their direction and control of the 
education and training of their children and their rights as 
citizens to be protected from the serious social harm done to 
the community by obscene publications. 


In essence, this pornographic pollution is a local problem of national 
magnitude. Parents are not only the guardians of their homes but 
they form the core of enlightened action in the community and of good 
legislation at the State and Federal level. 

arents must also, the subcommittee believes, recognize and respond 
to the need for covey teenagers with good literature, ideas, and 
values which will channel and answer their curiosity. A resolution of 
the General Federation of Women’s Clubs, has well stated this pur- 
pose. It reads: 


Whereas the General Federation of Women’s Clubs is 
deeply interested in the welfare of youth, in causes of be- 
havior problems, in the early detection of trends toward 
delinquency, in the prevention of actual delinquency, in 
addition to provision of facilities for treatment and de- 
tention of Galinquente, and believes that added emphasis 
should be placed upon prevention: Therefore be it 

Resolved. That the General Federation of Women’s Clubs 
advocates a positive approach to the problems of youth 
through the establishment of local communitywide com- 
mittees devoted to the creation of conditions in the home, 
the school, the church, and the community which are con- 
ducive to the development of sound, wholesome youth 
and urges member clubs to assume the initiative in the 
creation of such committees where none exist and to offer 
enthusiastic cooperation to such committees in communities 


where they have been established. 


Federal legislation will not substitute for parental guidance or 
absolve parents from their obligation to know their children, to 
understand their thinking, and to guide them uy, SeDegne to their 
interests as forcefully and attractively as the “dirt peddlers.” The 


American home is the target of the pornographic attack. The 
American home must also be the center of the counterattack against 
pornography. 


APPENDIX 


StaTeMeNT By Hon. Katuryn E. GrRaNAHwAN, CHAIRMAN OF THE 
SvuBcoMMITTEE ON PostaL OpERATIONS OF THE House CoMMITTER 
on Post Orrice aNp Civit Servicr, AT HEARING ON OBSCENE 
LireraTureE, May 18, 1959 


This is a continuation of the hearing begun on April 23, 1959. At 
that time the Honorable Arthur E. Summerfield, Postmaster General 
of the United States, testified regarding the very serious matter of the 
use of the U.S. mails in the wholesale promotion and conduct of mail- 
order business in obscene and pornographic materials. It is estimated 
_ $500 million is realized Sinise, in mail-order pornography and 
obscenity. 

As I pointed out at our initial hearing, a primary concern of our 
subcommittee is the use of the mails to send obscene materials to 

eople who strongly object to receiving such material. We must 
ght back when our families are forced to be a captive audience sub- 
jected to bombardment by material to which they plainly object. 

One of the most serious problems facing America today is that of 
juvenile delinquency. The record is full of evidence that in crimes 
of violence and sex offenses among youth, a major factor is the sen- 
sationalizing of sin. Recently, J. Edgar Hoover, Director of the 
Federal Bureau of Investigation, said: 

“At the approach of the warm months and the beginning of the 
seasonal rise in sex crimes, there is a special need to focus public 
‘attention on a despicable business—the sale and distribution of 
obscene material. e serious danger of this ‘big business’ criminal 
‘enterprise lies in its degrading influence on youth and American 
communities.” 

High in the ranks of contributors to juvenile delinquency are the 
vicious and unscrupulous producers, printers, and peddlers of smut. 
They are as responsible as the sex fiends they incite by their wares. 
Time after time arresting officers have reported finding obscene pic- 
tures hidden on their person or under their mattresses. After one 
particularly brutal rape-murder a killer told police, “It was the 
magazines * * * the ones with pictures of unclothed women * * * 
when I read them I couldn’t control myself.” 

In another case a 14-year-old boy was the victim of the sensational- 
izing and exploitation of immorality. He was apprehended by police 
after a woman reported that someone was walking on the roof of her 
house. The youth openly admitted his intentions—to chloroform and 
assault the first unprotected woman he found. This boy came from a 
fine family and had a good record. But hidden under the mattress 
of his bed was a bundle of obscene pictures. Unnaturally stimulated 
by them, he had formulated his vicious plan and almost succeeded in 
carrying it to completion. 
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I am sure you will agree that the peddling of smut to children is a 
heinous crime that must be stopped. This is a problem that calls for 
positive action now. This hearing should serve to point up the seri- 
ousness of the problem and the need for decent citizens everywhere to 
unite in a crusade against the dealers of smut and filth whose activities 
weaken the moral life of this Nation. 

We welcome the efforts of both local and national organizations who 
are willing to put their shoulder to the wheel in this crusade to eradi- 
cate these vultures who are out to make money without regard to the 
impact their actions have on the next generation. We are going to 
insist that every Federal official who has a responsibility in this area 
maintain an intense and unrelenting effort to stop this monstrous 
assault on the Nation’s children, in every way possible. 

Under lepeiation passed by the 85th Congress, an offender using the 
mails for the distribution of obscene material may be prosecuted not 
only at the point of deposit of such material, but also at the point 
where the objectionable material is delivered. It is encouraging to 
note that in the first. case following this legislation the offenders, a 
man and his wife, each received a 10-year prison sentence and a fine. 
Similar cases are now pending. 

Our concern over the availability of obscene material to our youth 
stems from the fact that it tends to destroy the moral fiber of our 
youngsters through the establishment of false moral standards. Many 
communities and parents are seemingly unaware of the size and seri- 
ousness of this problem. Certainly, steps to safeguard the character 
and morals of our children and youth is of equal importance to the 
steps we take regarding their physical and mental health. For suc- 
cess, there must be coordinated and simultaneous action on the part 
of Federal, State, and local governments and the citizens of each 
community. 

I am convinced we need to have a nationwide citizens’ crusade to 
press forward with renewed vigor to once and for all smash the dealers 
of smut and filth and I urge that parents and decent-minded citizens 
everywhere organize that they may effectively fight these merchants 
of filth and safeguard our youth from such material. 

Those who corrupt young people were condemned by Our Lord 
when He said: “It were better for him that a millstone were hanged 
about his neck, and he be cast into the sea, than he should offend one 
of these little ones.” 

It is not enough that those who corrupt young people be punished. 
There is a challenge to develop and carry out a program which will 
raise the level of literature to be put in the hands of our youth. We 
hope, as a subcommittee, to produce a report which will suggest actions 
that can be taken by individuals and organizations. We are looking 
to the witnesses today to outline steps which they have taken or recom- 
mend which will have good prospect of success in this regard. We 
must draw public attention to the menace of this serious problem and 
provide a suggested program to mobilize community support for the 
protection of our children against the ravages of this contaminating 
evil which threatens their moral well-being. 
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Tue Cuurcu Looxs at IMMORALITY IN PRINT AND ON SCREEN! 


FOREWORD 


Church people oo. are disturbed over the prevalence and 
ready availability of products dealing in themes of illicit sex, crime, 
and brutality. hey see fundamental values of respect for God, for 
human life, for marriage and family, for property, and for good name 
and reputation degraded and besmirched by these materials. Church 
people become ready recruits to campaigns to clean up the newsstands 
or censor the movies. 

Guide to action.—Effective action, however, needs a firm foundation 
of facts and understanding. This statement has been prepared toward 
that end. It offers observations on the ware of pornographic and 
violence-dominated themes in print and on the screen. It outlines 
courses of corrective action. It is intended to stimulate thinking 
provoke discussion, and promote informed action among members o 
the American Lutheran Church. 

Sweeping condemnation of all magazines, books, and motion pic- 
tures is alike inaccurate, unfair, and unjust. Much good material is 
intermingled among the bad. Nor do the covers or the descriptive 
advertising offer a valid basis for judging the content. These reflect 
instead an estimate of what will sell the product. Even widely circu- 
lated and generally accepted magazines on occasion descend to levels 
which a readers regard as pornographic, brutal, or of too earthy 
realism. There is danger in oversimplifying both the problem and 
methods of dealing with it. 


A. THE INTENSITY OF THE PROBLEM 


The bait wsed.—Sex, crime, and violence sell books, magazines, and 
motion pictures. Even though it is in a warped, distorted, perverted 
form, sex is a bait used to lure willing customers into buying books, 


m ines, and theater admissions. Themes of brutality, crime, 
violence, and cruelty entice eager prospects to purchase the sensation- 
stimulating product. 


False views abound.—The attitudes toward life, its pleasures and 
satisfactions, and the standards of conduct espoused in materials of 
this type reflect a moral depravity. Such themes repeatedly restated 
must inevitably affect the attitudes of readers and viewers. In time 
they may indeed become the justification for depraved actions. 
Among others, one may observe the following thoughts recurring with 
considerable frequency. 

(@) Leisure-time, nightclubs, luxurious or exotic apartments, auto- 
mobiles, alcoholic beverages, and illicit sex relations are closely 
interassociated. 


1A statement approved May 7-9, 1959, by the Board for Christian Social Action, American Lutheran 

Church, as a means for oer promoting discussion, and guiding action among members of 

the American Lutheran Church. It is intended es y for use by pastors, church councilmen, women’s 
youth groups, and men’s organizations within our congregations. 


Awareness of problem.—Decent-minded Americans are growing in- 
creasingly incensed over the flood of sex-centered or violence-saturated 
. products appearing on the magazine racks, bookshelves, and motion 
picture screens. “ Phey see these materials as attacks on moral 
—— and religious values and as a threat to community health and 
well- | 
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(6) A flippant, lewd, low- tone toward marital fidelity, glorifyin 
infidelity, makes light of marriage vows and monogamy. el | 
immorality is “smart,” not sinful. 

c) Sex is for personal enjoyment, a biological necessity like eating 
and drinking, a woman is a means for gaining sexual satisfaction, one 
man among an eager group of young women lives in a kind of earthly 
paradise, and love is a passion which cannot be restrained, only 
surrendered to. Homosexuality is enticingly presented. 

(d) The keynote of life for “thigh class” people is a sophisticated 
round of revelries, the members enibndipaesd from indefensible, out- 
worn, traditional restraints. 

(e) Basic moral principles of honesty, integrity, forthrightness, 
purity, respect for authority, and regard for person, life, property, 
and good name, are ridiculed as antiquated relics of a simpler era. 

(f) Male and female sexual characteristics are exaggerated or ex- 
por in photographs and sketches toward the end of stimulating 
we ate body, not human personality, is made dominant, even 
idolized. 

(g) An antireligious note frequently recurs, including sacrilegious 
use of Biblical words and phrases. 

(h) Smutty wit, indecent wisecracks, ribald jokes, and suggestive 
humor, in word and cartoon, are standard features. 

(i) Vice, liquor, narcotics, and crime are associated, forces of law 
and authority are ridiculed, smartness in evading the law and the 
consequences of illicit behavior is applauded, er life and property 
are as nothing if they stand in the way of one’s own A wert 

(j) After a lurid life, described in revealing detail, the central 
character turns at the very end to morally sanctioned patterns of life, 
the impression being left that a turn to morality condones previous 
immorality. 

Weaknesses revealed.—That such themes are so widely devoured is a 
commentary less perhaps on the avarice of publishers and distributors 
than on the moral mediocrity, the mental slothfulness, the sexual 
illiteracy, and the emotional immaturity of millions of American 
people. The situation reflects the level of their reading and looking 
tastes, and the scant or wrong impact of religious teachings upon per- 
sonal conduct. It is no surprise that profit-minded interests willingly 
sup A demand for products satisfying such warped and twisted 
outlooks. 

Dangers to youth.—The problem is made the more acute by the ready 
availability of magazine-rack and pocket book materials for inexpen- 
sive sums—usually 25 to 50 cents. Easily accessible to youth, invit- 
ing their patronage in drug or grocery store, station or hotel, or in 
oben places youth normally frequent, these materials brazenly tempt 
the normal curiosity and drives of youth. 

An additional problem is the invasion of private homes with porno- 
graphic materials addressed directly to children. Mailing lists of 
names of children are compiled and sold to further the spread of 

rnography. Hints of “forbidden fruits’ or 
Tasesited in words often enticed not only youth but adults into 


ordering the materials or arranging for ‘‘private showings.’’ 
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B. AVENUES OF INDIVIDUAL ACTION 


Avoid purchases.—The individual’s first line of action against 
pornographic and other objectionable printed materials and movies 
is to refrain from purchasing or attending such products. Were there 
no market for these items, their commercial production soon would 
cease. 

Man’s depravity and cultural conditions being what they are, the 
demand for and supply of these materials can be expected to continue. 
Therefore individuals who themselves never patronize these products 
must take additional steps as well. 

Influence opinions.—Individually one can witness through written 
and spoken word to his aversion to these objectionable materials. 
Letters and personal visits to legislators and law enforcement officials 
are means to this end. So are carefully chosen comments to readers 
or patrons and vendors of such products. Letters to the editor of 
influential newspapers are helpful. Vocal support and constructive 
criticism of public officials faithfully seeking to do their official duty 
in this difficult field is another effective means of individual witness. 
Caution should be exercised lest publicity given to actions taken in- 
advertently yields valuable free advertising which in turn stimulates 
patronage of the offending product. 

Use laws.—Initiating legal action against clearly offensive publica- 
tions or films is another avenue open to the individual. aterials 
received through the mails can be acted against through the local 
postmaster. Those on sale locally can be dealt with through the 
city or county attorney, often called the prosecuting attorney, or 
through the police department. 

Handle products responsibly.—Sensitive individuals feeling their 
responsibility for the well-being of their neighbors will avoid dealing in 
or merchandising products of this character. They will prefer 
smaller monetary gains to the risk of harming their neighbors through 
salacious, lust-enticing, or sin-stimulating products. They will 
screen the products they handle and will welcome constructive counsel 
helping them to separate the unacceptable from the acceptable mate- 
rials. They may “grade” their products, voluntarily limiting the 
locations where certain ones are offered for sale. 

Overcome loneliness —Recognizing that loneliness and insecurity 
may be factors prompting some persons to rely upon pornographic 
materials for vicarious satisfactions, thoughtful persons will give 
special attention to persons alone and away from their usual support- 
ing environment. Eongenial companionship can be an antidote to 
reliance upon the printed page or silver screen for providing fic- 
tionalized substitutes for healthy companionship. 


Cc. AVENUES OF COMMUNITY ACTION 


Enlist cooperative action.—Individual action is essential in coping 
with the problems posed by pornographic and other objectionable 
materials. Individual action alone, however, is not enough. Co- 
operative action at the community level also is required. Such com- 
munity action needs to be carefully organized, perceive its purposes 
clearly, enlist the widest possible cooperation, and rely upon volun- 
tary agreement rather than compulsion except in extreme cases. A 
community council bringing together representatives of all clubs, 
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groups, and associations in the community may be an effective 
organizational medium to effect and to use. 

se laws intelligently.—Existing laws in most States and commu- 
nities probably would be adequate to deal with the problem if they 
were intelligently enforced and definitions supported by community 
opinion. Improvements in the interpretation of existing laws on 
obscenity, lewdness, etc., could be made in most States to incorporate 
the principle stated by the Supreme Court (June 24, 1957) ‘whether 
to the average person, applying contemporary community standards, 
the dominant theme of the material taken as a whole appeals to 
prurient interests.”” To bring about such a wholesome change, and 
to insure opportunity for jury decisions to apply contemporary 
community standards, informed political action is needed. 

Aid officers.—Cooperation with, suppert of, and if need be prodding 
into action of, law enforcement officers in an intelligent enforcement 
of laws on obscenity, pornography, and the like, is an essential of 
community action. A citizens’ advisory council on objectionable 
printed materials and motion pictures can be a valuable aid to con- 
scientious public officials in evaluating materials. Community action 
leading to the appointment of such an advisory council might well 
be initiated. Responsibility for legal action needs to remain with 
the proper officials lest the advisory committee become a board 
of censors. 

Emphasize positive action.—Positive rather than negative means 
should be used. Lists of forbidden books, magazines, and motion 
pictures, especially those emanating from religious sources, should be 
avoided. Lists of cooperating dealers pledged to standards of review, 
distribution, and sale, could well be published and emblems of partici- 
pation given them for display. Grading of products, whether of 
printed materials or of motion pictures, to insure their nonavailability 
in places patronized by youth but permitting their availability to 
adhe appears a positive, defensible, course of action. 

Remain vigilant—Community campaigns should enlist the con- 
tinuing cooperation of not only the churches, parent-teacher asso- 
ciations, youth groups, and service clubs but also of such others as 
veterans’ organizations and their auxiliaries, trade associations of 
grocers, druggists, and theater operators, and similar groups. The 
goal is community betterment, not organization prestige. An entire 
community alert to, acting on, continuingly informed, and vigilantl 
watchful to eliminate pornographic and other tainted influences will 
keep the problem under control. Merchants and merchandisers will 
readily cooperate if they have such evidence of the community’s 
sincerity and determination. They will welcome support in their 
opposition to tie-in sales arrangements and other devices by which 
they are required to handle materials they do not want as a price for 
handling preferred items. 

Provide wholesome alternatives——A community which provides 
wholesome and constructive, educational, leisure time, and occupa- 
tional opportunities for its youth, good social, cultural, and economic 
conditions for its people, and genuine neighborly interest and com- 
panionship among its residents thereby provides at least a partial 
antidote to the poisons of pornographic and other morally objection- 
able materials. Much of the allure of such materials lies in the escape 


they falsely promise from dull, drab, depressing, limiting, lonely 
conditions under which the person feels he lives. 
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D. LONG-RANGE PROGRAMS OF EDUCATION NEEDED 


Wholesome sex education.—A first, foremost, urgent attack on the 
problem of pornography is to provide children and youth with a 
sound, sensible education in sex. Persons with balanced, wholesome 
attitudes on sex and its meee in human life will not be attracted by 
the warped and distorted allures of pornography. 

Self-understanding and acceptance.—Related to the foregoing is the 
aim of helping children, youth, and adults to gain a clear picture of 
themselves, their strengths, their weaknesses, their purposes and goals 
in life, their relations with other persons and possessions, and their 
place in the cosmos. Persons who have accepted themselves as 
responsible, useful, accepted, happy members of the community only 
rarely become problem people. 

Responsibility over rights—Persons aware of the effect of their 
actions upon others will evidence a sense of pesponshitay and will not 
claim “rights” to the harm and detriment of others. ucation along 
these lines will make it evident that ‘‘freedom of the press,”’ and ‘‘free- 
dom of private enterprise” are limited rights, conferring no right to 
work moral hurt or harm upon members of the community. 

Education for higher valwes—Good schools, good libraries, good 
newspapers, good music, good family and group fun—these help to 
influence tastes and values toward blsher rather than lower levels. 
Educational efforts toward overcoming mental slothfulness and satis- 
faction with mediocrity, toward developing the varied talents of a 
person for vocational and avocational usefulness to himself and others, 
and toward minimizing the normal tendencies to selfish satisfactions 
are constructive steps of a long-range nature. 


E. THE CHURCH’S ROLE 
Many-pronged attack.—The role of the church in battling inroads of 


immorality in pons and on the screen is manysided. It also is a 
difficult one. ong avenues of action open to the church, the 
following may be suggested: 

(a) Bear public witness to its position and warn of the evils involved 
in indulgence in these materials, without at the same time stimulating 
patronage of the products. 

(a) Guide and encourage its members to take responsible action as 
individuals along avenues open to them, and support them in such 
responsible action. 

c) Participate as an organization of the community in well- 
conceived, well-run programs of community action. 

(d) Take a leadership role through its members who are in positions 
to determine the programs and policies of various organizations in the 
community, reminding them of the rich meaning of their fellowship 
with one another through their membership with Christ. 

e) Seek to understand why these materials have such an appeal 
an caves its programs to meet the evident gaps this understanding 
reveals. 

(f) Provide or recommend wholesome, vital, relevant reading and 
viewing materials and encourage the patronage of products upholding 
sound standards or morality and decency. 

(g) Remember its prime role in proclaiming the word, administering 
the saeraments, mediating God’s grace and forgiveness, restoring 
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sinners to fellowship with God through faith in His Son, and giving 
men a realistic view of themselves, their nature, purpose, and destiny. 

(h) Avoid temptations to become an earthly power by using legisla- 
tion and compulsion to achieve its religious views, relying rather 
upon the processes of education, inner discipline, self-control, and 
evangelical persuasion. 

Perspectives from Scripture-—The church can take a realistic and 
understanding view of the appeal which essentially immoral materials 
have for human beings. It knows man’s basic nature and that ‘‘all 
that is in the world, the lust of the flesh, and the lust of the eyes, and 
the pride of life, is not of the Father, but is of the world’ (I John 
2: 16). It knows that ‘‘out of the heart proceed evil thoughts, murders 
adulteries, fornications, thefts, false witness, blasphemies * * * the 
things which defile a man’’ (Matthew 15: 19, 20). It knows the 
human experience “For the good that I would I do not; but the evil 
which I would not, that I do’ (Romans 7: 19). 

The church also knows from God’s Word the need for corrective 
action. “Let not sin therefore reign in your mortal body, that ye 
should obey it in the lusts thereof’? (Romans 6: 12), and His admoni- 
tion ‘‘Abstain from flesbly lusts, which war against the soul’’ (I Peter 
2: 11). The church knows the comforting truth that not man’s 
ability but the power of His Spirit enables men to overcome lusts and 
temptation and to flee evil. ‘‘Walk in the Spirit and ye shall not 
fulfill the lust of the flesh * * * If ye be led of the Spirit, ye are not 
under the law * * * They that are Christ’s have crucified the flesh 
with the affections and lusts’’ (Galatians 5: 16, 19, 24). 

Seeking other explanations—Observing the problem further, the 
church can sense that such personal and social factors as the following 
are further explanations of why en turn to materials which are 
sex centered or violence saturated: 

(a) loneliness, a lack of companionship, an inability to get 
along with people, or wrong companions; 

(6) emotional immaturity and instability, reflecting a warped 
picture of self and ineseganin answers to such basic questions as 

‘who am [?”’, “why am I here?”’, and ‘‘where am I going?’’; 

(c) lack of opportunity or lack of incentive to appreciate higher 
values and better quality materials as a means of constructively 
using available time and energies; 

(d) a revolt against negative, repressive teachings and_in- 
fluences from some homes and some churches, especially as these 
concern sex; 

(e) failure of home and church to give wholesome, sane, 
spiritual values and attitudes toward sex, reproduction, male 
and female roles, the human body, and the like; 

) frequent stimuli to lusts and violence in everyday living, 
including a widespread emphasis on youth and beauty, materi 
on these themes offering opportunity for vicarious satisfaction of 
unfulfilled wants; 

@) unwholesome social, economic, and leisure-time conditions 
in the community. ; 

Building an action program.—In developing its congregational pro- 
grams the church will take these factors into account in its Ereseneng, 
teaching, counseling, and organizational activities. It will see 
positive attitudes, not negative repressions. It will strive (a) to 
provide moral armament to withstand temptation, (6) to foster 


positive personality fulfillment, (c) to give a rich spiritual vision to 
such concepts as sanctification and stewardship, (d) to build a sense 
of responsibility to ee as to God for one’s thoughts, words, and 
actions, and (e) to relate its people to God through Christ so that 
through His Spirit they will have the power to live a wholesome, 
richly constructively useful, God-pleasing life. 

isely how these ends can be accomplished the Holy Spirit will 
reveal to consecrated pastors, faithful parents, devout teachers, 
earnest church council members, and dedicated youth leaders as they 
seek prayerfully and conscientiously to be about the Master’s business 
in their congregations and communities. Their weaknesses He will 
overcome, their failures He will forgive, their successes He will bless. 


Crncinnatt Versus Founp Hap 
Goop Laws AND A Goop Force; WHat Was NEEDED? 


(By Kay Sullivan) 


This is the story of a city threatened by a dangerous disease, and of 
how it cured itself. It is a story of democracy in action, of men and 
women willing to devote time and talent to the welfare of their fellow 
citizens. The place: Cincinnati, Ohio. The disease: pornography. 

The story began with the determination of a young lawyer to prove 
that a good law is the best weapon against community evil. A flood of 
filth in magazine, book, and picture form had engulfed the Queen vi 
The blight had crept into community life through corner newsstands. 

Out in front of a newsstand would be the usual colorful spread of 
news and picture magazines that readers take for granted week after 
week. Behind them, the usual women’s magazines, dedicated to 
home, fashion, beauty, children. Tucked beside them and behind 
them, the more dubious publications: men’s “adventure”? magazines, 
and cheesecake publications. 

And buried deeper still on the newsstand, the real cancer: publica- 
tions that make a specialty of glorifying perversion of all sorts: 
fetishism, sadism, masochism. 

No retailer of magazines is forced in any way to ager or sell a 
5A kage which he does not wish to display or sell. But magazine 
dealers often try to use the false excuse that they have to take por- 
nography in order to get their quota of normal reading material. 
They call it “‘bootleg.” 

“T’ve got a better name for it,” says a Cincinnati cab driver. “T call 
it garbage. It used to make me sick a couple of years ago to go into a 
drugstore and see youngsters huddled over magazines filled with 
smutty pictures. We know that certain publishers print this stuff just 
to make money, but how are the kids going to know that? They read it 
and think, ‘This is life; this is sophisticated ; this is grown-up.’ I know. 
I’ve got three high school kids of my own.” 

A lanky, 35-year-old lawyer named Charles H. Keating, Jr., was 
appalled at the spread of pornography in his home town. Keating is a 
former all-American swimming champion and navy fighter pilot. 

He found it was no trouble at all to get ‘the books behind the 
books.” He discovered that in some stores 9- and 10-year-old young- 
sters were regular purchasers of material loaded with suggestive 
pictures and stories about abnormal sex behavior. He also learned 
that on the national scene pornography is a half-billion-dollar-a-year 
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racket. Seventy-five percent of the dollar volume (about 70 million 
copies a month) is ae directly to juveniles. 

eating found that all our States, the Federal Government, and 
agreements between 50 nations classify obscenity as a crime punishable 
by fine and imprisonment. Cincinnati itself had a city ordinance that 
declared flatly, “Whoever shall offer for sale, exhibit, or publish * * * 
or have in his ion * * * any obscene’ book, pamphlet or 
paper * * * shall be fined, imprisoned, or both.” 

“As long as the law was there, I knew it could be enforced,” says 
Keating. “I got together a small group of business and professional 
men and we planned out how we could attack the problem in two 
ways: legally and by education. We knew that before we could go into 
court and accomplish anything, we first would have to tell people all 
about the smut racket.” 

Keating’s group became the nucleus of the CDL (Citizens for Decent 
Literature). Together they initiated Operation Newsstand. 

Their early efforts met with gratifying success. Listen to Robert 
Foy, paint company executive, tell about them. 

‘We'd volunteer to address any group that would have us: PTA’s, 
fraternal orders, women’s clubs. ter we had described the problem, 
we'd pass around to the audience a typical group of pornographic 
publications. Invariably, everybody would be shocked. hey 
would say, ‘But we don’t have this kind of magazine in Cincinnati; this 
is a N ew York or Los Angeles. Our children don’t see this horrible 
stuff. 

Then the CDL speaker would drop the bomb. 

“T bought these magazines half an hour ago at the newsstand just 
around the corner,’”’ he would announce. 

The outraged listeners would demand immediate action. ‘‘Let’s 

icket the stores,” they would say. Or “Boycott the newsstands!” 

‘‘Burn the trash!” 

The cool legal minds of CDL had a much better solution. 

“Write a letter’ was our answer every time,” says Bob Foy. 
“We explained how writing letters to police authorities and prosecutors 
would be the most effective way to mobilize against obscenity. In 
fact, we CDL members always carried pads and pencils and passed 
them to the audience, asking each person to compose a letter on the 
spot. We even provided the ea, af 

CDL emphasized the point that the letters should not criticize but 
rather praise enforcement officers and pledge ves to their efforts. 

The positive approach worked wonders. Before long, one city 
official phoned Charlie Keating. “What’s going on?” he asked. “I’m 
being flooded with letters thanking me for my stand against pornogra- 
phy. I haven’t done a thing!” ; 

Keating chuckled. “But when you get a chance to do something,” 
he retorted, ‘‘you’ll know that you have a lot of people on your side.” 

That show of support was the keystone of the Cincinnati experi- 
ment. 

Chief of Police Stanley R. Schrotel explains, ‘Always before when 
we had made arrests on possession or sale of indecent literature, we’d 
been thrown out of court. The defense would turn up with a battery 
of high-priced legal talent and expert witnesses, while we’d stand there 
completely alone. It wasn’t a very good feeling. 


1 The U.8, Supreme Court defined it thus: ‘‘Obscene material is material which deals with sex in 8 manner 
appealing to prurient interest.” 
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“But then we started getting mail from citizens asking what could be 
done and how they could help us. And CDL promised they would get 
topnotch lawyers and witnesses for us. It was then we knew we could 
go back into the courtroom and win. We weren’t alone any more.” 

The experiment was rolling along now. The officers knew they had 
a strong team. It was time to take action. 

Lt. Carl Lind, chief of Cincinnati’s vice squad, paid a surprise visit 
to a stationery and candy store patronized by students from two near- 
by grade schools. 

it was anoon-hour raid. <A couple of dozen youngsters were in the 
store browzing through the newsstand,” says Lieutenant Lind. 
“We picked up a number of really lewd publications, filled with 
pictures and material about sex perversion. We arrested the woman 
who was selling the stuff.” 

Now, Cincinnatians could prove they meant it when they said, 
‘‘Let’s clean up our newsstands!” 

On the day of the trial, citizens turned out in full force at the 
courthouse, something that had never happened before at an obscenity 
trial. The surprised judge had to move the hearing into a larger 
courtroom. There was no reason for the arresting police to feel 
lonely this time. 

The prosecution based its case solely on the illegality of obscene 
literature. When prosecutor Lyle Castle finished his summation, the 
citizens applauded. The judge gave them a sharp lecture on court- 
room etiquette. 

‘‘We didn’t mind,” recalls one mother. ‘‘We had hired many a baby- 
sitter that day and left many a household chore undone to accomplish 
something for our community. If we had to take a scolding as well, 
we could stand it.” 

The result was a decision for the atm handed down by the 
judge in a 17-page opinion, since widely praised by legal experts. 

ithin the next 2 years, seven more cases involving smut peddlers 
were to be brought into the Cincinnati courts. Seven times, CDL 
kept its promise to back up law-enforcement officials with all the legal 
ammunition and civic support it could muster. In every case a con- 
viction was obtained. Each time, the defendant made an appeal to 
higher courts. To date, no appeal has succeeded. 

After each arrest, the police would get calls from dealers asking 
for a list of magazines wt ¢ books not to carry. They were told there 
was no Official blacklist. 

“We don’t want to set up a censorship,’ says CDL Chairman 
Keating. ‘We want the newsstand dealer to use his own conscience 
and obey the law.” 

The battle was well underway now. It was time for a redeploying 
of forces and a fresh attack. It came from the distaff side. 

. “The men had done their share; it-was time for us women to step 
in;’’ says Mrs. Daniel McKinney, supervisor of TV for Cincinnati 
public schools and now executive director of CDL’s women’s division, 

The ladies turned out in full strength when a motion came before 
the city council to boost the penalty for sale of pornography. The 
appeal was made on Monday. By Wednesday, the decision came 
through: thereafter, the penalty would be a $500 fine or 6 months in 
the workhouse, or both. Second offenders would be fined $1,000. 

This was not enough for the ladies. Led by Mrs. McKinney and 
Mrs. John J. Hurst, they decided to attempt a gargantuan task. 
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They had Mayor Donald Clancy officially set aside a day for thei 
roject. Then they divided Cincinnati and neighboring northern 
entucky into sections, and appointed chairmen for each section. 
The chairmen picked district chairmen and the district chairmen 
picked field workers. Their ultimate goal: to ring every doorbell in 
town, inform the woman of the household of the ae of pornog- 
raphy, and get her signature pledging support of CDL principles. 

n preparation for the big day, the ladies wrote, phoned, and talked 
to every minister, rabbi, priest, and city official they could button- 
hole. ‘They alerted editors, disc jockeys, librarians, and the heads 
of all organizations in the area. 

“At the last moment we realized we didn’t have any money to 
print pamphlets for our field workers to distribute,” says Mrs. Hurst. 
“T went over to church to pray, just about heartbroken... When I 
got home, my husband handed me a check. ‘I couldn’t see your 
project fall apart for want of a little money,’ he told me. ‘So I 
called some of our friends and business acquaintances and. they 
offiered to help. Would $600 pay for those pamphlets?’ ” 

It did. Mrs. McKinney wrote the copy; Mrs. Hurst rushed it to 
the printer. Within 24 hours, they had 120,000 pamphlets ready 
for distribution. 

On a clear November Sunday afternoon, the march got underway. 

“Soon the phones began ringing,” says Mrs. Hurst. ‘Radio and 
TV stations as well as newspaper editors wanted the story. ‘What’s 
going on?’ they’d ask. ‘It looks like an invasion.’ ”’ 

Some 9,000 volunteer workers rang practically every: doorbell in 
the area. They collected 70,000 signatures. 

‘Just women’s signatures, mind you,’”’ says Mrs. McKinney. “A 
lot of men wanted to sign the pledge but we wouldn’t let them. It 
was our day.” 

For some time afterward, women kept phoning CDL headquarters 
to say they had been away from home ah missed signing the pledge. 
Could they still sign up? 

“Tt was the best play a team could make,” says Dan Tehan, sheriff of 
Hamilton county. ‘Every city authority was tremendously impressed 
by the zeal of the women. You can imagine what it’ proved to the 
dealers who had been peddling filthy magazines. They realized that 
if they were going to continue to break the law, they not only would 
run the risk of arrest but they would lose business. After all, it is 
the women who shop for most of the soap, toothpaste, medicines 
and beauty products. And just about every woman in town had 
promised to help wipe out pornography!’’ 

Sheriff Tehan was right. Storeowners quickly recognized the fact 
that Operation Newsstand was no longer an experiment. It was more 
like an ultimatum. No longer could they hide behind statements 
about being forced to include dirty magazines on their racks. Thanks 
to CDL, the facts were out in the open. Everybody in town from 
waitress to housewife, doctor to clerk, teacher to cab driver knew 
that smut is a profitable business. They knew that dealers were 
taking as much as $4 or $5 from youngsters for pornographic publica- 
tions, and that children were being encouraged to buy the books 
month after month. 

Then came the climax. One of the biggest distributors of maga- 
zines and newspapers in Ohio was arrested. 
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“We carted off 16,000 copies of pornographic ines, lewd 
pictures, and books about perversion from his central warehouse,” 


says Lieutenant Lind. 

A young Cincinnati judge, Judge John W. Keefe, presided at the 
ensuing trial. “Smut peddlers all talk loudly about their constitu- 
tional privileges,’ says Judge Keefe, “‘but neither our State nor our 
Federal Government has recognized the right to obscene utterances. 
Stopping the smut peddler isn’t a question of censorship. It’s a 
question of enforcing the law. When a citizen parks in front of a 
hydrant or neglects to pay his income tax, he breaks the law and is 
fined. Why make an exception when he breaks a law involving the 
mental health of his community?” 

The crux of the important trial, as in the previous arrests, was 
whether or not the magazines cited were obscene. 

“The best test for illegal obscenity is whether to the average person, 
and applying contemporary community standards, the dominant 
+ of the material appeals to pruient interests,’ explains Judge 

eefe. 

Prof. Arthur F. Bills, head of the University of Cincinnati’s psy- 
chology department, was one of the experts who testified to the obscene 
quality of the material seized. 

“T made a thorough study of all the m ines, their pictures, their 
text,”’ Professor Bills testified. ‘I was shocked. At the 
we have textbooks on abnormal psychology which we keep under loc 
and key. Only students of advanced classes may use them. But 
here were books and a containing stories and pictures of 
abnormal sex practices that far outdid anything in our reference 
pape tars they lay on public newsstands, available to anyone, child 
or t.’ 

The professor analyzed the publications, page by page, picture by 
picture. He explored their relation to community standards. 

After a 5-day trial it took the jury 53 minutes to find the man 
guilty. He was fined $400 and costs, and received a suspended jail 
sentence. 

Does the series of victories mean that the Citizens for Decent Litera- 
ture can retire? 

“Absolutely not,’’ says Chairman Keating. “Ours must be a 
continuing effort. We have a 5- to 10-year program in mind. Weare 
now statewide in scope and are working on a national organization.” 

Once a month the CDL executive committee meets in the Keating 
living room, as it has met for 2% years. The members are all young 
business and professional men (average age 36). The group includes 
two lawyers, a banker, a credit manager, a sales manager, a manu- 
facturer, a doctor. Most of them are married and have large families. 
pies meetings are informal and are leavened with a great deal of 
joking. 

“Don’t get the idea that the fellows who run CDL are bluenosed 
reformers, ax grinders, or busybodies,” says Police Chief Schrotel. 

One report that doesn’t change from month to month is the treas- 
urers’. ‘We’re still in the red,’”’ Thomas M. Linneman announces at 
each meeting. 

Members contribute freely to cover expenses. Clubs will frequently 
offer a small donation after a CDL speaker has attended one of their 
meetings. All money goes into a general fund to cover the cost of 
mailing and printing CDL pamphlets and releases. 
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“Once I solicited $100 from a doctor, and sent it back the next 
week,” says Keating. ‘We are a nonprofit, nonfund-raising organi- 
zation. Also, we’re a civic rather than a religious group, although 
we find a common ground in morality. Our membership includes 
people of all faiths.” 

he CDL letterhead includes names of such citizens as the Rever- 
end Richard D. Isler, executive secretary of the Council of Churches 
of Greater Cincinnati; Senator Frank J. Lausche; Archdeacon David 
Thornberry of the Episcopal Diocese of Southern Ohio; Judge Ben- 
yet S. Schwartz of Hamilton County Juvenile court; Gov. Michael 

. DiSalle; Dr. Walter C. Langsam, president of the University of 
Cincinnati; and Archbishop Karl J. Alter. 

Keating says that ever since they started “everybody has wanted 
to get into the act. There’s a young girl who runs a mimeograph 
business, for example. I know she can’t afford to use her equipment 
for us, yet she pleads to do our mimeographing for free, and gets 
upset when we don’t let her.”’ 

Students from several of Cincinnati’s parochial high schools write 
letters and help with the mailing of a tape recording and a TV film. 
CDL sends both tape and film out on loan to any organization 
requesting them. Housewives volunteer to do telephone work and 
correspondence. 

Mrs. James E. Gunning, wife of a Cincinnati real-estate broker, 
volunteered a year ago to do some typing for the group. She became 
so interested that she is now a member of the executive committee 
and often spends as much as 5 hours a day on CDL affairs. She 
handles the scheduling of the TV film, a Loretta Young show called 
“The Accused.” Procter & Gamble, sponsors of the show on TV, 
donated 45 prints to CDL. It is one of their most popular persuaders. 

“Sometimes my phone rings at midnight or we get a telegram at 6 
o’clock in the morning,” says Mrs. Gunning. “It turns out to be 
some committee chairman in Florida or Oregon wanting to know how 
soon she can borrow the film. We've had 683 requests for it to date.” 

Edward Castleberry and his wife keep the CDL speakers’ bookin 
in order. “We have qualified speakers ready to go anywhere in the 
area,” says Ed. “Our men have addressed groups as large as 1,000 
and as small as 25. Size of audience doesn’t matter as long as we can 
impress people with the truth.” 

ently, CDL is in the national spotlight. ‘We get queries from 
every section asking us if we can help a out pornography in their 
communities,” says Charles Keating. ‘Usually, they remark, ‘Of 
course, you’ve been lucky in Cincinnati because you have such an 
excellent police force.’ at is very true but, as I tell everybody, we 
also have the strong support of our citizens. What we did in our cit 
could be done anywhere else. The laws are there. All they need is 
enforcement.” Local CDL chapters either are already functioning or 
are being formed in almost every community in Ohio, large or small. 
Outside the state, meetings have been held in Indianapolis, Chicago, 
Buffalo, Milwaukee, St. Paul, and Minneapolis to er CDL work. 
Bernard J. Donovan, superintendent of schools in New York, is head 


of the steering committee for a national organization to get under way 


in October. 
Whatever the future of CDL, its victory in its own back yard has 
had a definite effect on that strange breed of men who write and 


publish pornography. 
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“Many of the borderline magazines have cleaned up their pages 
considerably,” a Chairman Keating. “Of course, some filth cree 
into our city. There are dealers on the perimeter of town who still 
deal in questionable material, but we are keeping an eye on them and 
they know it. 

“We cleared out the pornography so that decent literature could 
have a chance,” adds Keating. ‘We want good literature to do its 
job of building up the intellectual and moral strength of our communit 
and our country. The job may be slow at times, but we aren’t worried. 
We have the law on our side.”’ 


American Law Institute—Mopet PEenat Cope 
SECTION 207.10.—OBSCENITY 


(1) Dissemination Prohibited —Except as provided in subsection (4), 
a person who disseminates obscenity commits a misdemeanor. A 
person disseminates obscenity if he 
(a) sells, delivers or provides, or offers or agrees to sell, deliver 
or provide any obscene writing, picture, record or other repre- 
sentation or embodiment of the obscene; or 
(b) presents or directs an obscene play, dance or other per- 
formance or participates directly in that portion thereof which 
makes it obscene; or 
ayy publishes, exhibits or otherwise makes available anything 
obscene. 
(Alternative (1) Pandering to Interest in Obscenity Prohibited.— 
Pandering to an interest in obscenity is a misdemeanor. Pandering 
means exploiting such an interest primarily for pecuniary gain, 
knowing that the interest exploited is an interest in obscenity for its 
own sake * * * 
(2) Obscene Defined; Method of Adjudication.—A thing is obscene 
if, considered as a whole, its predominant appeal is to prurient interest 
i.e., @ shameful or morbid interest in nudity, sex, or excretion, and if 
it goes substantially beyond customary limits of candor in description 
or representation of such matters. ‘A thing is obscene even if the 
obscenity is latent, as in the case of undeveloped. photographs. 
Obscenity shall. be judged with reference to ordinary adults, except 
that it shall be judged with reference to children or other specially 
susceptible audience if it appears from the character of the material 
or the circumstances of its dissemination to be specially designed for 
or directed to such an audience. In any prosecution for an offense 
under this section evidence shall be admissible to show: 
(a) the character of the audience for which the material was 
designed or to,which it was directed; 
(b). what the predominant appeal of the material would be for 
_ ordinary adults or a special audience, and what effect, if any, it 
would probably have on behavior of such people; 
(c)- artistic, literary, scientific, educational or other merits of 
the material ; 
(d) the degree of public acceptance of the material in this 
country ; 
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(e) appeal to prurient interest, or absence thereof, in adver- 
tising or other promotion of the material; 
[(f) purpose and reputation of the author, publisher or dis- 
Expert testimony and testimony of the author, creator or publisher 
relating to factors entering into the determination of the issue of 
obscenity shall be admissible. 

[(3) Function of the Court.—The judge shall dismiss a prosecution 
for obscenity or acquit a defendant notwithstanding a verdict of 
guilty, if the judge is satisfied that the material is not obscene. To 
assist him in making this independent judgment he may consult 
persons qualified in mental science, sociology, literature, art or other 
relevant field. Written reports, if any, of such consultants and similar 
reports of experts submitted by prosecution and defense shall be 
incorporated in the record of the case. If the judge certifies that 
he set aside a conviction on the basis of an independent judgment 
that the material was not obscene, there shall be a right of appeal by 
the prosecution on this point, and the appellate court may reinstate 
the verdict.. On appeal of either side, the appellate court shall make 
an independent judgment on the question of obscenity, except that 
the judgment under review shall not be set aside because of a differ- 
ence in conclusion of fact as to the audience to which the material 
was addressed unless there was insufficient evidence to go to a jury 
on this issue.] 

4) Non-criminal Dissemination.—The following shall not be crim- 
inal offenses under this section: 

(a) dissemination, not for gain, to personal associates other 
than children under sixteen; 
(b) dissemination, not for gain, by an actor below the age of 
21 to a child not more than 5 years younger than the actor; 
(c) dissemination to institutions or individuals having scien- 
tific or other special justification for possessing such material. 
Defendant shall have the burden of establishing a defense under this 
section by a preponderance of evidence. 

(5) Preparation to Disseminate Unlawfully.—A person who creates, 
buys, procures or possesses obscene matter with purpose to disseminate 
it unlawfully commits a misdemeanor. A person who creates, buys, 
procures or possesses a mold, engraved plate or other embodiment of 
obscenity specially adapted for reproducing multiple copies or who 
possesses more than three copies of the obscene material is presumed 
to have the purpose to disseminate unlawfully. 

(6) Promoting Sale of Material Represented as Obscene.—A person 
who advertises or otherwise promotes the sale of material represented 
or held out by him to be obscene commits a misdemeanor. 

(7) Awareness That Material is Obscene: Presumption; Burden of 
Proof.—A person who disseminates obscenity or who with purpose to 
disseminate creates, buys, possesses or procures obscenity is presumed 
to know the existence of those parts, features or contents of the 
material which render it obscene. [He shall be deemed to have the 
purpose, knowledge or recklessness required by Section 2.02 with 
regard to the predominant appeal of the material unless he proves 
the contrary by a of the [He shall also be 
ae to have the purpose, knowledge or recklessness required by 


tion 2.02 with regard to the predominant appeal of the material.] 
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Loyoua University ScHoot or Law SyMPosIUM ON THE CASE FOR 
GOVERNMENTAL ConTROL OF OpscENE PuBLIcATIONS (THURSDAY, 
Aprit 30, 1959) 


STATEMENT BY Pror. JoHN CorNELIUsS 


Your excellencies, very reverend president, ladies and gentlemen: 
The title of our symposium is not so pat in its application to this 
evening’s session as it was to the afternoon’s session. Because we are 
not a tonight to determine what the civil law ought to be—we are 
concerned solely with determining as accurately as possible what it is. 
Nor are we trying to establish that the law, as it is, is for governmental 
control of obscene publications—rather we want to evaluate the 
extent to which the civil law, as it is, implements the case for such 
governmental control or thwarts it. 

In making that evaluation, the most basic legal problem encoun- 
tered at the very outset is the Federal constitutionality of such govern- 
mental controls. To this problem, the U.S. Supreme Court first 
gave some explicit answers in June of 1957, when it decided two cases 
which it had consolidated for oral argument and for decision. One of 
those cases (Roth v. United States) litigated the Federal constitution- 
ality of a Federal obscenity statute imposing criminal liability for the 
knowing deposit of obscene material in the mails. The py de case 
(Alberts v. California) litigated the Federal constitutionality of a 
California criminal statute imposing criminal liability for selling or 
keeping for sale and for advertising, obscene material. Hence, the 
one decision settles the Federal constitutionality of both Federal and 
State criminal statutes imposing criminal liability for offenses involving 
traffic in obscene publications or in advertisements therefor. 

Except for Mr. Mollen, who will be dealing primarily with a third 
case which he will describe to you in due course, all of the speakers this 
evening will be in some sense “taking off” from this Roth-Alberts 
decision. It is essential, therefore, that you have the decision reported 
to you and in detail, and it is economical for one person to do it at the 
outset. So I shall do this basic piece of exposition, with any subse- 
quent speaker invited, of course, to disagree and to present his own 
construct of the decision—for such is the practice of law. From that 
you will infer, correctly that these papers were individually prepared 
without collaboration, so that areas of disagreement or of inconsistency 
may well appear. Part of the evening’s function is to locate such areas 
for subsequent resolution, if ible. 

In the Roth case, then, Mr. Roth was indicted by a Federal grand 
jury on 26 counts which charged him with the knowing deposit in the 
mails of certain publications declared by Congress to be nonmailable— 
namely, obscene advertising circulars and an obscene book—all in 
violation of a Federal obscenity statute prohibiting the saggy ior J 
deposit for mailing of (among other things) any obscene, lewd, 
lascivious, or filthy book, or other publication of an indecent character. 
The defendant was tried by a jury in the Federal District Court for 


the Southern District of New York and convicted on 4 of the 26 

counts. He appealed to the Court of Appeals for the Second District, 

which confirmed his conviction. The U.S. Supreme Court then 

panied his petition for writ of certiorari and brought the case up for 
review. 
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In the Alberts case, Mr. Alberts was conducting in the Los Angeles 
area a purely mail-order business of selling boeke, which books he 
advertised solely by mailed circulars. A complaint was filed against 
Alberts charging him under the California Penal Code with the mis- 
demeanor of fully and lewdly keeping for sale certain obscene 
books, and of writing and publishing an obscene advertisement of 
those books. Alberts waived a jury and was convicted in a bench trial 
in the municipal court of the Beverly Hills Judicial District. He 
appealed to the appellate department of the superior court of Cali- 
fornia in and for the county of Los Angeles, which affirmed his con- 
viction. The U.S. Supreme Court then noted probable jurisdiction 
and took the case for final review of the Federal constitutional issues 
raised below. 

As indicated, because the principal Federal constitutional issues 
raised in each case were the same, the U.S. Supreme Court consolidated 
the cases for oral argument and for decision. By a vote of six to three 
in the Roth case and of seven to two in the Alberts case, the convictions 
were affirmed in a decision delivered for the majority by Mr. Justice 
Brennan. The Chief Justice concurred in the result of each case. 
Mr. Justice Harlan concurred in the Alberts case but dissented in the 
Roth case—he is the switch voter. Mr. Justice Douglas filed an 
opinion dissenting in both cases, in which Mr. Justice Black concurred. 

In his majority opinion, Mr. Justice Brennan noted that in neither 
case was there any issue presented as to the obscenity of the material 
involved, that is the application of the respective obscenity statutes 
to the materials involved was in effect conceded. The only issues, 
then, related to the Federal constitutionality of the obscenity statutes 
themselves. Two of these Federal constitutional issues were common 
to both cases; in addition, each case presented one further individual 
constitutional issue. 

The two common issues were characterized by Mr. Justice Brennan 
as primary and secondary: 

1. The primary common issue was whether the respective criminal 
statutes regulating obscene publications violated the freedoms of 
speech and press protected against Federal encroachment by the 1st 
amendment to the Federal Constitution and protected against State 
encroachment by the 14th amendment to the Federal Constitution. 

2. The secondary common issue was whether the respective criminal 
statute regulating obscene publications violated the due process guar- 
anteed by the 5th and 14th amendments respectively, in that the 
word “obscene” describes the prohibited publication too vaguely to 
serve as a proper standard for criminal conduct because the word does 
not mean the same thing to all people everywhere and all the time. 

The additional individual issue in the Roth case was whether the 
Federal obscenity statute violated the 9th and 10th amendments to 
the Federal Constitution in that the power to regulate obscenity was 
not delegated to the Federal Government but was reserved to the 
States or to the people. Parenthetically, the Court rejected this 
contention on the ground that the Federal power to control obscenity 
was reasonably incident to express power over mails and commerce. 

The additional individual issues in the Alberts case was that the 
Federal obscenity statute preempted the whole field of control of 
obscene publications in relation to the mails, so that the California 
statute, if applied to this purely mail-order defendant would violate 
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the Federal supremacy clause of the Federal Constitution. Paren- 
thetically again, the Court rejected this contention on the ground 
that the California statute covered many areas of conduct not covered 
by the Federal statute and did not interfere with Federal control of 
the mails. 

In raising the common issues, the defendants’ sequence of thought 
was this: 

1. There is no legal definition of obscene sufficiently definite (and 
sufficiently amplified by standards for the guidance of enforcement 
officials) to comply with the constitutional requirement of due process 
in a criminal proceeding. 

2. Even if there were such a definition of obscene, all publications 
(whether obscene or not) come within the scope of the freedoms of 
speech and press protected directly or indirectly by the first amend- 
ment to the Federal Constitution. As so protected, there is only one 
way to justify their restraint and that is by proving that they pose a 
clear and present danger of antisocial conduct. o such proof has 
been made, if, indeed, any such proof can ever be made. 

(The phrase “clear and present danger” is a slogan coined by Mr. 
Justice Holmes to capsulize the situation in which even first amend- 
ment protected freedoms must submit to appropriate restraint. 
Brashly, I suppose, I suggest that, more fully extrapolated, the 
slogan means that, if it can be proved that the protection afforded by 
the first amendment to the exercise of one of its preferred freedoms. 
will clearly cause imminent danger to even more important social 
interests, then the normally preferred freedom must submit to such 
restraint as is reasonably necessary for, and reasonably adapted to, 
the preservation of the even more important value, but no more.) 

As noted, for Mr. Justice Brennan and the majority, the dispositive 
question was whether obscenity is utterance within the area of first 
amendment protected freedom of speech and press. To that ques- 
tion, he gives the answer: ‘‘We hold that obscenity is not within the 
area of constitutionally protected speech or press.’”’ And the reasons. 
he gave were three: 

1. Though the U.S. Supreme Court had never squarely so held, 
in several prior cases it had assumed that obscenity was not within 
the protection of the first amendment. 

2. Historically considered, the unconditional wording of the first 
amendment was not intended in 1791 to protect every utterance with- 
out exception. Specifically, in 1791, obscenity was outside the pale, 
as were libel, and profanity or blasphemy. 

3. Functionally considered, first amendment protection of speech 
and press was designed to assure the unfettered interchange of ideas 
for effective political and social change demanded by the people. 
Hence, all ideas having even the slightest redeeming social importance 
are protected, no matter how controversial, unorthodox, or hateful 
to prevailing opinion they may be, unless they are excluded from 
protection because of their encroachment upon the limited area of 
even more important social interests. But obscenity has always been 
regarded as utterance wholly lacking any redeeming social importance. 
There is really universal agreement that obscenity should be restrained 
as witness the International Agreement for the Suppression of the 
Circulation of Obscene Publications signed by over 50 nations, includ- 
ing our own, and as witness the statutory obscenity controls in all 
our States and in the Federal Government from 1842 to date. 
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And because obscene utterazice is not within the scope of the first 
amendment protection, it is unnecessary to consider the ‘“‘clear and 

resent danger’’ qualification for utterance which is so protected. 

ence, no first amendment constitutional guarantees are violated 
merely because these convictions were had without any proof that the 
obscene utterance will perceptibly create a clear and present danger of 
ae conduct, or has induced or probably will induce. such 
conduct. 

To the secondary constitutional contention that there was no legal 
definition of obscene sufficiently definite to merit the requirement of 
due process in a criminal proceeding, Mr. Justice Brennan held that 
American case law had developed a sufficiently definite meaning, 
which he stated as follows: Obscene material is material which de 
with sex in a manner appealing to prurient interest. There was no 
— difference, in his opinion, between this judicial meaning 
of obscene and the definition tentatively proposed in the American 
Law Institute’s model penal code in these words: A thing is obscene 
if, considered as a whole, its predominant: appeal is to prurient interest 
and if it goes substantially beyond customary limits of candor in its 
description or representation of such matter. The model penal code 
then defines prurient interest as a shameful or morbid interest in 
nudity, sex, or excretion. 

Mr. Justice Brennan proceeded to say that modern American cases 
had also formulated standards for determining obscenity which limits 
the concept so as adequately to safeguard the first amendment- 
protected freedoms of speech and press for material which deals with 
sex in a manner which does not appeal to prurient interest. Certain 
standards initially used by earlier English cases proved unduly re- 
strictive of the protected freedoms because they permitted. material 
to be adjudged obscene merely by the effect of an isolated excerpt on 

articularly susceptible persons. But the present standards formu- 

ted by the modern American cases are proper and may be expressed 
as follows: The test of obscenity is whether, to the average person, 
applying contemporary community standards, the dominant theme 
of the questioned material, taken as a whole, appeals to prurient 
interest. These standards make the concept ‘obscene’ a reasonably 
ascertainable norm for eriminal guilt, sufficiently precise to afford 
adequate notice of what conduct is prohibited and so not violative of 
due process, even though there will be marginal cases wherein their 
application will be difficult. In these present cases, however, the 
trial courts followed the proper standards and used the proper defi- 
nition. 

Mr. Chief Justice Warren’s concurrence in the result of both cases 
stressed the point that the decision should be narrowly construed to 
mean merely that Government can constitutionally punish persons 
plainly engaged in the commercial exploitation of the morbid and 
shameful craving for materials with prurient effect. 

Mr. Justice Harlan dissented in Roth but not in Alberts because— 

1. The Federal Government has no substantive power over sexual 
morality: What powers it has are merely incidental to its power over 
the mails and over foreign and interstate commerce, whereas the 
State has direct plenary police power over sexual morality. 

2. The Federal Government is more immediately controlled by the 
first amendment guarantees of free speech and press than is any 
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State. The latter is so controlled only indirectly through the sub- 
stantive due process concept of ordered liberty in the 14th amendment. 

3. Federal control involving one standard for the entire Nation 
presents a real danger of deadening uniformity; tolerable only for the 
worst hard-core pornography, which was not the sort of material 
involved in the Roth case. 

Mr. Justice Douglas, for himself and Mr. Justice Black, dissented 
chiefly because, under the standards of obscenity accepted by the 
majority of the Court, criminal punishment may be meted out to a 
person for trafficking in a publication which merely provokes lustful 
thoughts, without any proof that those thoughts are ever transmuted 
into overt antisocial conduct which alone constitutes the proper area 
for governmental controls. No one is even sure that sexually impure 
thoughts do impel sexually impure antisocial actions. But, in any 
event, public control of the mere stimulation of sexual thoughts or 
desires, apart from any objective antisocial conduct, can never justify 
the eieial loss resulting from the interference with literary freedom 
which is necessarily entailed. Government is to concern itself with 
conduct, not with mere utterances—hence freedom of expression can 
be restrained only if, and to the extent that, it is so closely brigaded 
with illegal action as to be an inseparable part of it. But, to mere 
speech itself, freedom is absolute. Nor is the constitutional test of 
control of obscenity avoided by holding that the obscene is not within 
the protection of the first amendment. Except for the libelous utter- 
ance of the Beauharnais case, we have never resolved problems of 
free speech and press by placing any form of expression beyond the 
pale of the first amendment. And, as against the value of free expres- 
sion, neither court nor community has any competence to judge that 
a mere expression has no redeeming social importance—to permit 
that is to permit judicial and community censorship. 

I understand this dissent to be making this principal point: While 
no showing of any clear and present danger need be made in order to 
justify the criminal restraint of obscene publications (because the 
obscene is not within the protection of the first amendment), still 
some showing must be made that the obscene exerts some adverse 
effect on the general welfare, because there is no justification for any 
restrictive legislation other than its contribution to the common good 
and the constitutional guarantee of substantive due process is the 
constitutional test, now involved. In this sense, the plan must be 
clearly brigaded with illegal action in order to meet that test. 

But the only evidence which the Justice will accept to prove that 
obscenity exerts a harmful effect on the general welfare is statistical 
or objectively verified evidence. Experimented evidence is best: 
clinical evidence might be probative. But the Justice appears to 
think that opinion evidence that obscenity erodes and subverts public 
morality in the long run and so harms the general welfare of society 
is not probative, whether it came from experienced experts or from 
the common man who in the area of his practical moral judgment 
has the built-in conception of social conscience in a being social by 
nature. 

To summarize. We now know squarely for the first time that 
neither Federal nor State criminal regulation of obscene publications 
(as obscene is defined, and then fleshed out with standards) is inher- 
ently unconstitutional, or necessarily violative of first or 14th amend- 
ment-protected freedoms of speech and press. On the contrary; ob- 
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scene, as defined, is sufficiently definite for use as a due-process stand- 
ard of criminal liability and obscene publications as defined are not 
within the protection of the first or 14th amendments, for which reason 
no showing of any clear and present danger need be made in order to 
justify the restraint of such expression by the governmental control 
of criminal conviction. 

his is a most important advance in the civil law, but it is merely 
the beginning of a process of legal clarification which is now necessary 
to enable one to understand and comply with this newly developed 


concept of the obscene. 
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